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Saturday, April 22, 1911 


Editorial 


THE MINNESOTA RATE CASE. 


Whether or not the decision rendered by Judge 
Sanborn in the Minnesota rate case, as published 
in full in Tur Trarric Wortp of April 15, shall 
eventually be sustained by the Supreme Court, all 
interests involved in this and similar causes owe 
‘something to the court for the clear and compre- 
hensive statement of the relative status of the fed- 
eral and state governments in matters wherein their 
laims seem to conflict. To be sure, it is not a new 
‘tate of affairs that was brought about by the action 
ot the Minnesota commission in 1906 and subse- 
quently, The underlying principle is similar to that 
Which came prominently to the front a half cen- 
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tury ago; but fortunately its application involves 
comparatively few interests, concerns commercial 
considerations only and involves passions not at all. 

Judge Sanborn’s exposition of the principles 
upon which the whole matter might be 
summed up in a paraphrase of the venerable dictum 
concerning the rights of an individual living in a 
“The liberty of the state ends 
In the words 


rests 


state of society: 
where the rights of the nation begin.” 
of the court: “If the plenary power of the nation 
to protect the freedom of and to regulate interstate 
commerce and the attempted exercise by a state 
of its power to regulate intrastate commerce, or the 
attempted exercise of any of its other powers, in- 
fringe or conflict, the former must prevail and the 
latter must give way.” 

But no intrastate exercise of the powers of the 
state upon an interest so essentially interstate in 
its character as are the operations of most rail- 
roads can be entirely without influence beyond the 
sphere in which it is designed to apply. Hence the 
courts have ruled that reasonable enactments and 
enforcements of laws regarding intrastate com- 
merce may not be disturbed when the operation of 
such laws only remotely or incidentally affects in- 
terests outside the state. A rigid legist might find 
somewhat at which to cavil in even this slight yield- 
ing of the jots and tittles of the written law; but 
so long as society exists so long must a certain 
amount of the “give and take” policy be admissible. 
This latitude admissible to the state’s action has 
been recognized by the highest courts in numerous 
decisions; and as often has it been decided that 
“the laws of a state or the orders of its commissions 
relating to its intrastate commerce which * * * 
have the effect substantially to burden interstate 
commerce are beyond its powers, violative of the 
commercial clause of the constitution, and void.” 

So clearly is this fundamental principle gov- 
erning the relation existing between the rights of 
the federal and of the state government set forth 
in the decision in question, that having been dis- 
posed of it causes the rest of the decision to be 
little more than explanatory; for the acts of the 
Minnesota legislature and the orders of its com- 
mission were so general as to be far-reaching in 
their effect, and the question whether they sub- 
stantially or remotely affected the interstate com- 
merce of the railroad companies constitutes a man 
of straw set up only to be knocked down again. 
Because the matter is explanatory this suggestion 
implies no disrespect to the court. Whether it 
was the intention of the Minnesota legislature or 
commission to establish such regulation of intra- 
state commerce as to prove a burden upon the 
interstate commerce of its railroads, from ulterior 
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motives, need not now be brought in question... The 
court says it is the effect and not the purpose that 
determines. The disavowal of intention or evi- 
dence of a contrary purpose do not, it appears, 
count as against estabiished facts. The facts, in 
brief, in this case were that of the three railroads 
concerned by far the larger proportion of the busi- 
ness of each was interstate and by far the larger 
portion of the business carried on by them within 
the state of Minnesota was also interstate. It is 
difficult, then, to see how, in view of the numerous 
decisions recited by the court to show the estab- 
lishment in previous decisions of the relations be- 
tween federal and state governments, any, other view 
could be taken in the present instance, than that so 
drastic regulations within the state constituted such 
interference with the carrying on of business without 
the state that the national authority was justified in 
its intervention. The radical nature of the Minne- 
sota position made the decision all the more inevi- 
table. The court was almost forced to decide that 
the rates enjoined by the state were confiscatory, 
and, taken in conjunction with the effects of the 
establishment of such rates upon the conduct of 
commerce with other states, constituted a discrinii- 
nation which it was not beyond the power of the 
nation to forbid. 

It is not necessary to consider here the details 
upon which the court based its action relative to 
the confiscatory effect of the state requirements. 
Merchandise rates, commodity rates, passenger 
rates and matters of physical valuation are dis- 
cussed at considerable length in the text of the de- 
cision as it is in the hands of our readers. There 
is, however, one feature of the history of the case 
which it is worth while to note, and which may 
be considered as the reason for this brief review, 
since an offhand statement of the decision with- 
out thought of this element might be misleading 
as to its bearing upon the relations between shipper 
and carrier in other disputed cases. It was said 
awhile back that it was not necessary to consider 
the motives of the Minnesota legislature and its 
commission in the enactment of the drastic legis- 
lation and the imposition of grinding regulations 
by the state commission. That statement related 
only to the weight such intention might have in 
the mind of the court. It could have none. But 
in the broader view it may be said to have a vital 
influence. If, as has been claimed, the avowed pur- 
pose of the leading spirits in the anti-railroad legis- 
lation and regulation was to cripple the railroad 
companies or to hamper their activities for other 
reasons than for the benefit of the people, then 
even those who are wont to consider themselves as 
of “the other side” when any railroad litigation 
is in question, may congratulate themselves equally 
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with the railroads upon. this. decision, if it shal 
stand and so long as it shall stand. It is an assur. 
ance that the courts are broad enough in compre 
hension and will go deep enough in action to render 
ample justice, and that substantial protectio; 
against revengeful or unrighteous coercion will in 
variably be the outcome of its action. 

However, even what we have treated as t 
main question involved may not have absolutel 
plain sailing when the case shall come to the Su 
preme Court. There is at least one other recent 
decision of a Circuit Court that appears to take 
the opposite ground, though in this instance 
a single rate was involved. In the case of the 
Southern Paciftc versus the Railroad Commission 
of Nevada et al. (THe Trarric Wor zp, Februar 
25, 1911), the court specifically stated that “a rate 
fixed by a state railroad commission for intrastate 
traffic, if just and reasonable in and of itself, can 
not be held to be unlawful and discriminatory be- 
cause it may conflict with some rate fixed by the 
railroad company for interstate traffic. Upon ad- 
justment the latter rate must yield.” ‘This appears 
to have been the only point made in the Dill in 
this case; but in another case heard jointly with it, 
the allegations went further to the effect that the 
rate in question would reduce the revenue below 
the actual cost of transportation as shown by thie 
average cost of transpcrtation over the whole line 
of road during the period in question. The court 
held that this was not a fair basis of comparison; 
that there was a presumption that the rate fixed 
by the railroad commission was just and reason- 
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only 


able; and that the rates must remain in force. 
There is, however, a slight difference in the 
weight of the two decisions. The decision of the 
Nevada Circuit was upon an application for a tem- 
porary injunction pendente lite, which, as the court 
states, is usually denied when the defendants have 
fully met and specifically denied all of the equities 
of the complainant, as in this case was done. It's 
in further reference to some of the features of th 
controversy that the court states the opinion firs' 
quoted, and it appears that this opinion, if nol 
precisely an obiter dictum, nevertheless had 1 


weight in the determination of the result. If, on the 


other hand, the decision rested upon the considera 
tion that the single rate was just and reasonable 
as enunciated in the other joint case, the decisior 
in the Minnesota case may rest more heavily upo! 
the greater scope of the laws and regulations o 
Minnesota and upon the determination that they 
were confiscatory in character. The thoroughnes 
with which the court has considered this feature © 
the case appears to give some color to this cot 
clusion. In any event, the action of the Supreme 
Court will be awaited with intense interest. 
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EDWARD A. MOSELEY 





Washington, D. C., April 21.— 
Edward A. Moseley, secretary of the 
Interstate Commerce Commission, 
died at his home in Washington on 
Tuesday, April 18, of heart failure, 
the culmination of nearly two years 
of ill health. He was a few weeks 
over 65 years of age, though to 
within the period of ill health men- 
tioned his abundant vitality gave 
him the appearance of a much 


younger man. 
Mr. Moseley’s 
was born at 


career was a remarkable one. He 
Newburyport, Mass., on March 23, 1846. 
His education was such as that afforded by his native 
town, Following a natural inclination, as well, perhaps, 
as a frequent custom among the boys of the Massachu- 
setts coast at that time, he shipped at the age of 16 
for a short time on a sailing vessel. This was on a 
Calcutta packet. Subsequently he was engaged in East 
India trade, later in the lumber business in the South, 
having relations with the West Indies and South Amer- 
ica. 

Returning to Massachusetis, he 
Kate M. Prescott, 
Spofford, the 


married, in 1870, 
younger sister of Harriet Prescott 
poet and writer. During the 
was elected a member of the council and 
alderman of his native town and subsequently served 
for two terms as a member of the Massachusetts Leg- 
islature. He also held a number of appointive offices 
state. He studied law and was admitted to 
practice in the courts of Massachusetts and the. Su- 
preme Court of the United States. 

Notwithstanding the variety of his early experience 

may be said that Mr. Moseley’s life work began 
with his appointment, under President Cleveland, to 
the secretaryship of the Interstate Commerce Commis- 
sion upon the formation of that body in 1887. The 
day of his death would have completed the twenty-fourth 
year of his service. 

Though in 
far as 


following 
years he 


in that 


more recent years the Commission, so 
the knowledge of the general public goes, is 
more largely concerned with matters of traffic relations 
of the various railroads with each other and with the 
public, its earlier influence was more strongly felt 
upon matters concerning the safety of employes, and 
it was to this feature that Mr. Moseley’s life was 
largely devoted. He took less interest in the regulation 
of rates and transportation practices than in the legis- 
lation that was beginning to appear upon the statute 
books of several of the states. This was taken up 
by the Commission under the act of March 3, 1892, He 
was largely instrumental in securing the enactment of 
the Safety Appliance Law, and its support through 
all the years up to his death was perhaps his most 
important work. For many years it was his regular 
custom to appear at the annual conventions of the 


Master Car Builders’ and American Railway Master 
Mechanics’ associations—the representative railroad 
men who had most to do with the aetual carrying 


out of the terms of the act—and by addresses and 
pen discussion not only indicate the probable attitude 
of the Commission upon any given proposition under 
the law, but enlighten himself and thereby the Com- 
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mission upon the possibility of finding practical means 
to accomplish certain desired results. It may be men- 
tioned here that though the interests represented by 
Mr. Moseley and the associations seemed to be antag- 
onistic, there never was a time up to his last appear- 
ance before them—occasioned partly by the fact that 
his work was largely accomplished and partly by his 
failing health—when he was not warmly greeted per- 
sonally by .the members and listened to with the 
utmost respect. Considering the magnitude of the in- 
terests involved and the multiplicity of annoying de- 
tails occasioned to the railroads by the law and 
regulations for which Mr. Moseley stood as the rep- 
resentative of the Commission, this of itself was a 


EDWARD AUGUSTUS MOSELEY 
Born March 23, 1846. Died April 18, 1911 


high tribute to his charming personality and exquisite 
diplomacy. The completeness with which the require- 
ments of the act have been fulfilled are a monument 
also to his persistency in work once undertaken. 

Mr. Moseley was also largely instrumental in the 
enactment of the law requiring monthly reports of 
acefdents. They were an essential part of the records 
upon the work he was attempting in behalf of em- 
ployes and the public. It was through his influence 
that a staff of inspectors was added to the working 
force under the Commission. To one who knew him 
well it appeared that these men were largely inspired 
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by his own personality; since, after a brief experience 
in which it was found that they were not spies for 
the Commission, but actual helpers to, the railroads’ 
own forces of inspetcors, they were almost without 
exception cheerfully received and assisted in their 
work. He took these men with him to the mechanical 
conventions, and the writer remembers being introduced 
by him to the entire force of inspectors in one evening. 

In the later years of his life his efforts were di- 
rected largely toward the abrogation of the fellow- 
servant rule in the relations between railroads and their 
employes. He favored, to the extent of his great capa- 
bility, the passage of the Erdman arbitration act 
and the statute limiting the hours of work of railroad 
employes, It was partly due to his activity in these 
matters that he received votes of commendation from 
many brotherhoods. The walls of his room were cov- 
ered with the engrossed records of these marks of 
appreciation. Among the organizations represented were 
the Brotherhood of Locomotive Engineers, the Brother- 
hood of Locomotive Firemen, the Order of Railway 
Conductors of America, the Brotherhood of Railway 
Trainmen, the Switchmen’s Mutual Aid Association, the 
Railway Yardmasters’ Association, and many others. 
The Legislature of Massachusetts, of which as a young 
man he had been a member, adopted a resolution -com- 
mending him for his “distinguished services in the 
cause of humanity.” The University of Notre Dame 
in 1910 conferred upon him the honorary degree of 
Doctor of Laws, as a “humanitarian who has employed 
the powers of his great office for the protection of 
human life * * * and to whose efficient activities the 
industrial as well as the traveling public are debtors, 
and whose freedom from self-seeking is such a noble 
example of patriotism.” 

His ability as an executive and his native tact 
in all that governed the relations of man to man, as 
well as his general knowledge of railway affairs, were 
recognized by President Roosevelt, who designated him 
as representative to Cuba to assist the provisional 
government in enacting a body of laws for the regu- 
lation of the railroads, and as assistant recorder of 
the Coal Strike Commission in 1902, which arbitrated 
the difficulties between the miners and mine operators 
in the anthracite regions of Pennsylvania. 

This account will be far from complete if it fails 
to convey the understanding that Mr. Moseley was a 
man not only of high humanitarian ideas, -particularly 
so far as railroad employes were concerned, but of 
extraordinary tact in handling antagonistic elements. 
He was a politician, if being a politician means the 
bringing about by politic methods the objects which 
he had set out te accomplish. He was an accom- 
plished press agent, to the extent that he always made 
provision for representatives of the press to be able 
to obtain an exact statement of what they might be 
interested in knowing or entitled to know. He was 
always good “copy,” and he frequently had the “copy” 
written out with admirable clearness. The man who 
preferred exact facts, clearly told, to a garbled sensation 
founded upon incomplete knowledge, enjoyed getting 
his “copy.” In other words, he never, through ineffi- 
ciency or neglect, failed to avail himself of the power 
of the press in support of the various movements with 
which he was concerned, 

Mr. Moseley was a writer, aside from the multitude 
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of statements, addresses and reports arising in the 
ordinary course of business. Some of his works are: 
“Arbitration das Applied to Railways and Their Enm- 
ployes;” “Safety Appliances on Railroads;” “One Hun- 
dred Years of Interstate Commerce;” “The Interstate 
Commerce Law;” “The Transportation Question as 
Affected by the Cullom Bill;” and “John Boyle O’Reilly, 
the Man.” He was a member of several fraternal 
organizations, former president of the American-Irish 
Historical Society, a member of the Sons of the Rev- 
olution, Bunker Hill Monument Association, American 
Economic Association, and others. 

While there is no set of precedents to guide the 
Commissioners in the appointment of a secretary, be- 
cause this is the first vacancy in that office since the 
creation of the Commission, it is assumed that William 
H. Connolly, who_has been chief clerk of the Com- 
mission and acting secretary since last September, 
will be appointed to fill the vacancy. He has the 
experience, the qualifications and the length of service 
entitling him to that promotion. Wee. L. 





Slightly Different! 


Through an error in the last issue of THe TRArric 
WorLD, it was stated (page 645) in the account of the 
suit filed by the American Creosote Works, Ltd., against 
the lllinois Central ét al., asking for damages because 
of alleged discrimination against the plaintiff, that 
the Creosote company was seeking an award of $556. 
The suit is for $556,000. 

The questions raised in this case are similar to 
those involved in a suit between the same parties 
heard before the Interstate Commerce Commission, The 
Commission, in a decision published in full in Tue 
TRAFFIC Wor.Lp for April 23, 1910, stated that $500,000 
was asked: as general damages resulting from the al- 
leged preferential fates and privileges granted the 
complainant’s competitor and that $56,000 was asked 
because of the allegation that an advance in rates on 
ties, after the complainant had entered into a contract 
with another railroad company, compelled the com- 
plainant to reduce its price 8 cents per tie on 100,000 
ties and compelled the cancelation of the contract for 
the delivery of 150,000 ties, entailing a loss of $30,000 
and that inadequate car supply caused a shutdown of 
complainant’s plant for three months, at a loss of $200 
per day. 

Discussing these claims, Commissioner Cockrell said: 

“Under all the circumstances and conditions, we 

find the complainant was subjected to unjust discrimi- 
nation by reason of the acts of the defendants and 
suffered damages, but, following the doctrine in Washer 
train Co. vs. M. P. Ry. Co., 15 I. C. C. Rep., 147, and 
Joynes vs. P. R. R. Co., 17 I. C. C. Rep., 36, the Commis- 
sion does not feel justified in awarding damages under 
the $500,000 claim or under the $56,000 claim, but 
leaves the complainant to pursue its remedy, if any, 
in the courts.” 





HOLDS UP MALT RATE ADVANCE. 
Washington, D. C., April 21—The Interstate Com 
merce Commission has suspended until August 15, 191) 
advanced rates on malt carried in Supplement 85 (0 
I. C. C. No. A-9945 of the St. Paul road. 
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DECISIONS OF COMMISSION 


Interstate Board Hands Down Rulings in Con- 
tested Cases 


a 


Coal Shipper Wins Demurrage Suit 


OPINION NO. 1538. 
No. 3489. 
(20 I. C. C. Rep., 539.) 
CRESCENT COAL & MINING COMPANY 
vs. 
BALTIMORE & OHIO RAILROAD COMPANY ET AL. 
Submitted March 7, 1911. Decided April 3, 1911. 


1 Following Munroe & Sons vs. M. C. R. R. Co., 17 lL. C. C. Rep., 
27, and Tioga’Coal Co. vs. C., R. lL. & P. Ry. Co., 18 LC. 
Rep., 414; Held, that shipper or consignee may not be 
required to pay demurrage charges unless the carrier's 
tariff provides for same in clear and specific form and 
manner. 

2. Following Coomes & McGraw v. C., M. & St. P. Ry. Co., 13 
I. C, C., 192; New York Hay Exchange Asso. v. P. R. R., 
14 1, C, C., 178, and other cases to the same effect; Held, 
that demurrage may not be assessed except for or because 
of failure on part of shipper or consignee to comply with 
his obligations. 

Tariffs of carrier performing the road haul name rates to 
Chicago, which include delivery on tracks of other carriers 
in the Chicago switching district, and provide that shipper 
or consignee shall have twenty-four hours free time after 
arrival within which, without further charge, to reconsign 
to such deliveries on tracks of other carriers. A carrier 
that is party to the tariffs containing the reciprocal switch- 
ing arrangements declines to accept cars for such deliv- 
eries except at its convenience. Consignee gives recon- 
signment to the carrying road within the time provided 
in its tariff. The delivering road delays acceptance of 
such shipments and the carrying road thereupon assesses 
demurrage against the consignee; Held, that the con- 
signee, having given his reconsignment order and re- 
quested delivery of shipment, is powerless to do anything 
except await the action of the carriers. If defendants’ 
tariffs provide something that it is impossible for them 
to perform, something that they may not be reasonably 
required to perform, their recourse is not in the assess- 
ment against the shippers or consignees of additional 
charges growing out of causes in the creation of which 
neither shipper nor consignee has any part and over which 
neither of them has any control. Reparation awarded. 


M. F. Gallagher for complainant. 

Charles D. Clark and James M. Sheean for Baltimore 
& Ohio Railroad Company. 

William Ellis for Chicago, 
Railway Company. 


Milwaukee & St. Paul 


Report of the Commission. 
CLARK, Commissioner: 

Complainant is a corporation engaged in the sale 
of coal, with its principal office in Chicago, Ill. It alleges 
that the rules and practices of the Baltimore & Ohio 
Railroad Company, under which certain demurrage 
charges were assessed against it, are unreasonable and 
discriminatory, and it prays for reparation. 

The complaint refers only to the demurrage charges 
On five carloads of coal, but it is admitted that the 
purpose is to test the validity of the rules and practices 
complained of, which have affected, and are affecting, 
large numbers of shipments; in fact, there is filed in 


the record a stipulation of the parties, which contains 
the following: 


If it is finally determined by the Interstate Commerce Com- 
mission, or upon any appeal taken by either party from the 
order of the Interstate Commerce Commission to the courts, 

‘at said demurrage charges hereinbefore mentioned were not 

gally assessed and collected, then the said Baltimore & Ohio 
1ilroad Company will refund all demurrage charges heretofore 
< collec ted under like facts and circumstances. 


The tariffs of the Baltimore & Ohio Railroad pro- 
vide a stated free time after arrival of cars at Chicago 
Within which they may be reconsigned to points beyond 
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or for delivery upon the tracks of other railroads within 
the Chicago switching district. Coal billed flat to Chi- 
cago is held in a storage yard several miles from the 
city awaiting disposition or reconsignment orders that 
are given by consignees after they receive notices of 
the arrival of such cars. 

Defendants are parties to the so-called reciprocal 
switching arrangement in the Chicago switching district, 
which has been in force for a long time and under 
which the roads switch for each other incoming ard 
outgoing carload freight under established switching 
charges, which charges are usually absorbed in whole 
or in part by the carrier that gets the line haul. 

For many years the railroads centering at Chicago 
have permitted the shipment of coal to Chicago, and the 
reconsignment of same after arrival without additional 
charge. This practice is of great service and value to 
the dealers in and the users of coal within the Chicago 
switching district. It permits economical, proper and 
equitable distribution of different kinds and sizes of 
coal as they are needed by users thereof, and a distribu- 
tion of the available supply, which would not be possible 
under specific billing of shipments of particular kinds 
and sizes to specified consignees unless such shipments 
were moved by the carriers without delay and in the 
order in which they were received for shipment. The 
arrangement is also doubtless advantageous in many 
ways to carriers. It permits the carrier that hauls coal 
from mines located upon its lines to reach deliveries 
to industries that are located upon the tracks of other 
carriers, and it permits the carrier that does not haul 
coal from mires on its lines to induce and retain the 
location upon its tracks of industries that must have 
coal. 

Defendant, Chicago, Milwaukee & St. Paul Railway, 
brings little or no coal to Chicago over its lines. Nu- 
merous coal dealers, including complainant, have coal 
vards located upon its tracks at which they can secure 
delivery of coal only under the aforementioned reciprocal 
switching arrangement. 

On account of somewhat limited facilities and con- 
gestion the Chicago, Milwaukee & St. Paul Railway on 
February 22, 1907, established its so-called regulating 
embargo, of which its agent at Chicago sent the follow- 
ing notice by wire to the freight agent at Chicago of 
the Baltimore & Ohio Railroad: 


On and after 7 a. m. February 23 this company will not 
accept any cars of hard or soft coal for delivery within the 
switching limits of Chicago terminal district except on receipt 
of specific notice given by this office. 

On August 5, 1907, the agent of the Baltimore & 
Ohio wrote complainant advising it of this action havirg 
been taken by the Chicago, Milwaukee & St. Paul Rail- 
way on February 23, and requesting that his communi- 
cation be considered as notice that the Baltimore & Ohio 
would not accept reconsigning orders for points on the 
Chicago, Milwaukee & St. Paul urless order was accom- 
panied by written notice given by the last-named carrier 
that the car or cars would be accepted by it. He re- 
quested that such notice of acceptance accompany all 
orders for such deliveries. 

The coal in question moved from points outside the 
state of Illinois. Upon arrival of same at its storage 
yard outside of Chicago the agent of the Baltimore & 
Ohio sent written notices of arrival to complainant, who 
thereupon directed delivery on the tracks of the Chicago, 
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Milwaukee & St. Paul. The Baltimore & Ohio did not 
have written notice of the readiness of the Chicago, 
Milwaukee’ & St. Paul to accept such shipments, and 1: 
returned the reconsigning orders with advice that they 
could not be accepted and a request that different dis- 
position be made. Complainant returned the instruc- 
tions to the Baltimore & Ohio, and in due time notices 
of the readiness of the Chicago, Milwaukee & St. Paul 
to accept the cars was received. Thereupon, and with- 
out further instructions from or action by complainant, 
and without the execution of any bill of lading or other 
contract for carriage or shipment, the Baltimore & Ohio 
switched the cars to the Belt line, which in turn de- 
livered them to the Chicago, Milwaukee & St. Paul, and 
that defendant delivered them at the coal yard. Al- 
though the reconsigning orders were given within the 
free time provided in the tariffs of the Baltimore & 
Ohio for reconsignment, that time was exceeded between 
the date of arrival and the date upon which the Chicago, 
Milwaukee & St. Paul advised its acceptance, and the 
Baltimore & Ohio charged complainant demurrage. 

About 90 per cent of complainant’s coal is shipped 
to Chicago “billed flat,” with the expectation of distrib- 
uting it after arrival under the reconsigning. privilege. 

The Baltimore & Ohio offers transportation rates on 
coal from points on its lines to Chicago, in connection 
with which its tariffs accords the privilege of recon- 
signment after arrival, twenty-four hours’ free time be- 
ing allowed therefor, and provides that the switching 
charges of other roads in the Chicago switching district 
will be absorbed out of the rate to the extent of $4 
per car. If such car is reconsigned to a point on an- 
other road outside of the Chicago switching district, and 
if, for any cause, connecting roads do not or will not 
receive it, no demurrage is assessed against it. If 
within the period of free times allowed therefor the car 
is reconsigned to a point on the Chicago, Milwaukee & 
St. Paul line within the Chicago switching district and 
that road does not or will not receive it promptly, demur- 
rage is assessed against the car. 

Cars switched from the Baltimore & Ohio for de- 
liveries on the Chicago, Milwaukee & St. Paul tracks 
within the Chicago switching district pass over and 
are handled by an intermediate belt line, and if the 
Baltimore & Ohio delivers to the Belt line a car for 
delivery on the Chicago, Milwaukee & St. Paul tracks 
which the Chicago, Milwaukee & St. Paul has not re- 
leased and will not then receive under its embargo, the 
Belt line will bring it back to the Baltimore & Ohio, 
and the Baltimore & Ohio must pay the Belt line’s 
chargés thereon in both directions. 

Formerly the rules governing demurrage and storage 
in the Chicago switching district were published by the 
Manager of the Chicago Demurrage Bureau, but after it 
became necessary to file such rules as tariffs the indi- 
vidual carriers published and filed their own demurrage 
and storage rules, which are substantially uniform for 
the several carriers. The manager of the Chicago Demur- 
rage Bureau reproduces these rules, giving notice that 
they have been adopted by each the carriers named; that 
if any individual road establishes other or different rules 
notice will be given to the bureau at once; and that 
the manager of the bureau as agent of the individual 
members is authorized to define the rules so that they 
may be enforced without discrimination. The manager 
of this bureau issues circulars to the carriers and their 
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agents relative to these rules, which circulars are not 
given public distribution. Such a circular, No. 11, ef- 
fective February 27, 1907, gave instructions for the as- 
sessment of demurrage by the holding line on cars when 
they were refused by the delivering line because the 
consignee was unable to recive or to unload same, and 
provided that such demurrage must not be charged in 
the absence of evidence that consignee was not prepared 
to receive the car. This circular also instructed that 
when cars were billed flat to Chicago care must be 
exercised to not accept switching orders for delivery to 
connections that would not receive the same. It directed 
that if mail orders were received for switching embar- 
goed cars to connections, such orders should be returned 
at once to the senders, with notice that same could not 
be executed on account of embargo, and that demurrage 
would be charged for time in excess of free time allowed 
under the rules. 4 

Circular No. 23, of March 26, 1910, contained new and 
additional instructions that if embargo prevented the 
execution of reconsignment order on file on arrival of 
car, such order must be returned immediately to the 
party giving same, with advice that it could not be 
executed, and that if disposition which would move the 
car were not received within twenty-four hours from 
first 7 a. m. after arrival of car, demurrage would be 
charged. 

The manager of the Chicago Demurrage Bureau tes- 
tified that if a car is consigned from point of origin to 
a designated poirt on the line of another carrier in the 
Chicago switching district, demurrage would not be as- 
sessed upon it even though it were embargoed. He 
testified as follows: 

Q. If the cars are billed flat to Chicago and reconsigned, 
demurrage will be charged unless the road to which reconsigned 
accepts them? 

A. We do not call them reconsigned until we get an order 
which will move the car. That is where the difference of 
opinion is. 

Q. Are you familiar with the individual tariffs of these 
roads on this question? 

A. Yes, sir. 

Q. Do they contain this provision that we have here, that 
“if disposition which will move cars is not received within 
twenty-four hours demurrage will be charged. 

A. If you will let me have the rules which you had there I 
can tell you. Free time allowed. Twenty-four hours, one day, 
free time will be allowed when cars are held for reconsignment 
or switching order. The tariffs all have that provision in them. 

Q. I understand that provision. This says “when held for 
reconsignment.’’ The shipper says “I have given my reconsign- 
ment order; it is not held for me; it is not held for my recon- 
signment; I have given it.’” But your circular here says that 
if a disposition which will move the car.is not received demur- 
rage wiil be charged. If that is the interpretation of it, why 
should it not be in here? If that is what this reconsignment 
means, why doesn’t it say so? 

A. I never had any instructions to put that in the tariff 


That is an interpretation of the rule which I was authorized 
to publish. 


It is in evidence that the Baltimore & Ohio has 
assessed demurrage upon cars for which it had reconsign- 
ing orders to points on Chicago, Milwaukee & St. Paul 
tracks when the yard to which such cars were con- 
signed had no cars on its tracks, and was able and ready 
to unload them immediately upon delivery. It appears 
also that until somewhat recently the question of the 
ability and readiness of the receiver or consignee [to 
accept and unload a car had no influence upon the ques- 
tion of its release under the embargo. There is no 
allegation, however, that the Chicago, Milwaukee & °S'. 
Paul practiced or indulged in favoritism as betwee 
shippers, or that it used its embargo in a discriminatory 
way. 

The freight agent of the Baltimore & Ohio at Chi- 
cago testified as follows: 
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Suppose the North Western was to notify you of an 
embargo against shipments for a particular consignee on its 
lines; that is, that consignee was unable to receive the freight. 
Would you then charge demurrage or would you not? 

I would proceed, under that circular (Chicago Demur- 
rage Bureau circular), to charge demurrage after I had com- 
plied with the circular instructions. 

Q. If the embargo were because of the Chicago & North 
Western’s generally congested condition and inability to handle 

e stuff, would you charge demurrage? 

A. If I knew it was the railroad’s disability, I would not 

irge demurrage. 

Complainant avers that its common carrier obliga- 
tions require the Chicago, Milwaukee & St. Paul to ac- 
cept and deliver these cars, and that the common cCar- 
rier obligations of these defendants require them to 
interchange this traffic and to deliver it to consigrees 
without demurrage, except such as may accrue through 
failure of consignee to release the car within the free 
time after it has been delivered to him for unloading. 

The Baltimore & Ohio argues that it has performed 
its common carrier obligation and has tendered delivery 
on its tracks, and that the reconsigning privilege and 
ebsorption of switching charges in connection therewith 
are simply privileges which it extends to shippers or 
consignees. It says that it has no control over the 
Chicago, Milwaukee & St. Paul, cannot force it to ac- 
cept the cars, and therefore is entitled to assess demur- 
rage against the shipments until such time as consignee 
furnishes a reconsignment that will move the car. 

The Chicago, Milwaukee & St. Paul says that the 
provision of the act requiring carriers to afford reason- 
able facilities for the interchange of traffic with other 
lines applies to interchange of business moving in trans- 
portation service and that it does not apply to the ship 
ments here in question because the same statute pro- 
vides that a carrier shall not be required to give the 
use of its terminal facilities to another carrier. It con- 
tends that the delivery involved in this case involves 
the use of its terminals by another carrier and that it 
is not performance by it of a transportation service for 
the public. It urges that it is under a superior and 
binding legal obligation to deliver the freight which 
it has received for transportation on its own lines, and 
that this obligation must be fully discharged before 
voluntary arrangements for delivery of freight trans- 
ported by other carriers are made. It argues that in 
the present state of the tariffs neither the shipper nor 
the consignee can compel it to take this freight for 
delivery except when tendered to it at a regular station 
established for the receipt of freight, and at the regular 
transportation charge provided by its tariffs. 

As has been seen, the Chicago, Milwaukee & St. 
Paul is a party to the reciprocal switching arrangement. 
It provides in its tariffs for the acceptance of cars for 
switching delivery on its tracks, and such tariffs are 
just as binding upon it as any other tariffs, and so long 
at least as those tariffs are in force we think it must 
accept such shipments for delivery to the extent of its 
reasonable capacity so to do. Whether or not it could 
be compelled to establish and maintain such tariffs we 
are not here called upon to decide. 

It appears that under the embargo the Chicago, Mil- 
waukee & St. Paul has delivered to the consignees lo- 
cated upon its tracks within the Chicago switching dis- 
trict as much coal as it could or would have delivered 
if the regulating embargo had not been in effect. 

In November, 1910, the Chicago, Milwaukee & St. 
Paul was making changes in its Chicago yards and for 
a period of about ten days it refused to grant releases 
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for any of the embargoed coal. The practices have 
been modified so that at present the arrangement pro- 
vides for the acceptance by the Chicago, Milwaukee & 
St. Paul each day from connecting lines of cars equal 
to the total unloading capacity of all of the consignees 
of coal located upon its terminals, and the keeping on 
its terminals of two full days’ supply for such con- 
signees. Under this arrangement sufficient cars are 
released to keep the said supply constantly moving to 
and into its terminals and it appears that it now effects 
deliveries that are subtsantially satisfactory to those 
consignees, 

The Chicago, Milwaukee & St. Paul shows that most 
of the receivers of coal located upon its lines within 
the Chicago switching district are located upon an 
island known as Godse Island, which is in a busy part 
of the city, where its delivering facilities are limited by 
physical conditions and by municipal regulations which 
have so far rendered it impossible to increase the track 
facilities on the island. It states that it established a 
regulating embargo as the only means of preventing 
hopeless congestion of its terminals through delivery 
to it by connections of large numbers of cars, which, 
because of the conditions referred to, could not pos- 
sibly be delivered to the consignees, thus causing a gen- 
eral congestion throughout all of its terminals which 
seriously interfered with the performance of its duty to 
the public and to shippers and consignees served by it 
in the capacity of a common carrier and not as a purely 
switching or delivery line. It appears that increased 
yard facilities and rearrangement of tracks have ren- 
dered it possible for this defendant to handle more 
coal than it was able to handle in the recent past, and 
that in another year it will be able to handle still more. 
It has expended about $800,000 on its terminal facilities 
within the last year. 

The following appeared in the testimony of the as- 
sistant general superintendent of the Chicago, Milwau- 
kee & St. Paul: 


Q. Now, you say that if this embargo was lifted that the 
tender of 150 cars per day to your road for switching would 
cause a congestion of your terminals? 

A. No, sir; I do not say that. If it were delivered regu- 
larly, 150 cars a day, it would not. It could be handled, but our 
experience shows it is not delivered regularly. One day we 
might get 25 or 40 cars, and another day we might get 350 cars. 
It has come to us in that way. 

Q. That is largely the fault of the coal-carrying roads, isn’t 
it, getting the coal over to you? 

A. I should say entirely. 

The question here is the reasonableness and law- 
fulness of the demurrage charges assessed by the Bal- 
timore & Ohio. The question of the lawful right of the 
Chicago, Milwaukee & St. Paul to maintain a regulating 
embargo has not been tried and is not decided. 

Complainant urges that inasmuch as the Baltimore 
& Ohio has established tariff rates for transportation of 
coal to Chicago, including the right of reconsignment 
within. a specified time after arrival, and including switch- 
ing to connections for delivery on tracks of other car- 
riers within the Chicago switching district and the ab- 
sorption of switching charges of such other carriers 
within a stated limit, and inasmuch as defendants are 
parties to the reciprocal switching arrangement in the 
Chicago switching district, that if complainant pays the 
tariff charges and furnishes reconsignment order within 
the free time allowed, it has not only performed its 
duty, but has done all its possibly can do, and that it 


is unlawful and unjust to charge it demurrage because 
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the carriers are unable or unwilling to perform the 
service contemplated by their tariffs. 

The Baltimore & Ohio contends that its tariff rate 
is for carriage of the shipment to Chicago, that the re- 
consignment privilege is merely a privilege which it 
extends to the shipper, as is also its service of switch- 
ing to connections for delivery on the tracks of other 
railroads and its absorption of the switching charges. 
It argues that when complainant gives reconsigning or- 
der for delivery on tracks of some other carrier, such 
connecting carrier thereby becomes the agent of com- 
plainant and not the agent of this defendant, and there- 
fore it is complainant’s duty to make arrangements with 
other carriers under which complainant’s reconsigning 
order can be executed within the time provided, or to 
pay demurrage for all delays beyond that time. 

The Chicago, Milwaukee & St. Paul insists that its 
service is not performed for or at the instance of either 
the shipper or consignee, that the consignee directs the 
carrying road where to deliver the car, and that it is 
moved only upon order of the carrying road. It argues 
that if after delivery to it by the carrying road the 
shipper or the consignee desired to change the destina- 
tion or consignee of the car, such order would have to 
be given to the carrying road, and the only direction 
which it, as the delivering line, could properly recognize 
concerning the movement must come from the carrying 
road. It contends, therefore, that the service performed 
by it is for the carrying road and not for the shipper 
or consignee, and that payment for its services is made 
by the carrying road and not by the shipper or con- 
signee, It argues that the carrying road having failed 
to provide terminal facilities necessary to the transac- 
tion of all of its business uses as its facilities the ter- 
minals of other carriers, and that such other carriers 
are the agents of the Baltimore & Ohio and not of the 
shippers or consignees of shipments so handled. 

When asked to designate the tariff authority for 
assessment of demurrage under the circumstances re- 
cited, the Baltimore & Ohio referred to certain tariff 
rules fixing the rate per day for demurrage and free 
time periods, but the only rule referred to that could 
be depended upon as justification for assessment of the 
demurrage here in question was that reading as follows: 


Cars held for consignors or consignees for loading, unload- 
ing, forwarding directions, or for any other purpose, are subject 
to the following car service rules. 

Obviously, the words “or for any other purpose” 
apply only to cars held by consignors or consignees. 
They cannot mean that demurrage can be assessed 
against a shipper or consignee unless cars are held by 
him for some purpose of his own. These words limit 
the charge to cases in which cars are held awaiting 
action by the consignee or shipper, such as loading or 
unloading, the giving of forwarding or delivery direc- 
tions, the payment of freight, etc. They can have no 
reference to a case where a car is held awaiting its 
acceptance by a connecting or switching line when it 
is detained through no fault or desire of consignee or 
shipper. : 

The Baltimore & Ohio argues that if complainant 
does not give a reconsigning order under which some 
other carrier will accept the car, the car is held by 
it for complainant, and therefore is subject to demurrage. 
Complainant replies that, it has complied with all of the 
tariff requirements, has given reconsignment, has no 
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control of the operations of connecting carriers and is 
not responsible therefor, and demurrage cannot there- 
fore be lawfully assessed against it. 

It appears that in some instances after complainant 
has been advised that notice of acceptance of certain 
cafs consigned to Chicago, Milwaukee & St. Paul de- 
livery had not been received, different disposition was 
directed and the cars were sent to other destinations, 
but apparently they were simply incidents in complain- 
ant’s business under which, on account of orders or ar- 
rivals, some other disposition was satisfactory to it. 

It has been seen that there is no contract between 
the consignee or shipper and the belt line or the deliv- 
ering road. The movement from the Baltimore & Ohio 
tracks to the Chicago, Milwaukee & St. Paul tracks is 
provided for in defendants’ tariffs and is paid for by 
the Baltimore & Ohio out of the charges paid to it by 
the shipper or consignee. If a bill of lading were exe- 
cuted, would it be held that demurrage could be charged 
against the shipper or consignee after the execution of 
bill of lading and pending the acceptance of the car by 
a connecting line? These shipments are made from 
points of origin on the Baltimore & Ohio, subject to its 
tariff charges and entitled to the privileges offered in 
connection therewith. The consignee having given the 
reconsigning order within the free time allowed has 
done all that lies in his power to secure the transporta- 
tion of the car to the destination covered by the de- 
fendants’ tariffs. How can it be held liable for demur- 
rage caused by refusal or neglect of defendants to per- 
form the service which their tariffs bind them to per- 
form? 

Obviously, if the deliveries at the yards on the 
Chicago, Milwaukee & St. Paul tracks were not provided 
for in, and were not accomplished under, the provisions 
of the tariffs, the service of the Baltimore & Ohio would 
be of no value to these shippers, and few if any of 
their shipments would come from points on its lines. 
What they want is delivery at their yards on the Chi- 
cago, Milwaukee & St. Paul tracks, and that is what 
the Baltimore & Ohio, through its own. tariffs and through 
reciprocal arrangements with other carriers, including 
the Chicago, Milwaukee & St. Paul, undertakes to pro- 
vide. 

It is alleged that the fact that the Chicago, Milwau- 
kee & St. Paul’s embargo is the only one of its kind in 
Chicago, and that cars which are delayed in delivery on 
account thereof are charged demurrage by the Baltimore 
& Ohio, subjects complainant and others located upon 
the Chicago, Milwaukee & St. Paul tracks to unjust dis- 
crimination. A car of coal billed from a point of origin 
on the Baltimore & Ohio directly to a consignee and des- 
tination on the Chicago, Milwaukee & St. Paul tracks, in 
the Chicago switching district, would be subject to the 
Chicago, Milwaukee & St. Paul regulating embargo, but 
no demurrage would be charged against it by the Balti- 
more & Ohio. The freight and delivery charges on that 
car weuld be exactly the same if it had been billed fiat 
to Chicago and then reconsigned to the same destination 
on the Chicago, Milwaukee & St. Paul track, but when 
so reconsigned the Baltimore & Ohio would assess 
demurrage on it if it were detained by the embargo 
beyond the free time allowed for reconsignment. 

It has been uniformly held by this Commission that 
a shipper or consignee may not be required to pay a 
demurrage charge unless the carriers’ tariffs provide 
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for ssme in clear and specific form and manner. Mun- 
roe & Sons vs. M. C. R. R. Co., 17 I. C. C. Rep., 27; 
Tioga Coal Co. vs. C., R. I. & P. Ry. Co., 18 I. C. C. 
Rep., 414. 

It has been held, and it is simple and obvious equity, 
that demurrage may not be assessed except for or be- 
cause of failure on part of shipper or consignee to com- 
ply with his obligations. Coomes & McGraw vs. C., M. 
& St. P. Ry. Co. 13 I. C. C. Rep., 192; New York Hay 
Exchange Asso. vs. P. R. R. Cy, 14 I. C. C. Rep., 178; 
Porter vs. St. L. & S. F. R. R Co., 15 I. C. C. Rep., 1; 
American Creosoting Works vs. I. C. R. R. Co., 15 I. C. 
Cc. Rep., 160; Rossie Iron Ore Co. vs. N. Y. C. H. R. R. 
Co. 17 I. C. C. Rep., 392. 

It has also been held that where a switching service 
is yet to be performed delivery has not been effected. 
McNeill vs. S. Ry. Co., 202 U. S., 543, citing Rhodes 
vs. Iowa, 170 U. S., 412; L. & N. R. R. Co. vs. Stock 
Yards Co., 212 U. S., 143; Union Stock Yards Co. vs. 
U. S., 164 Fed. Rep., 404. 

It is said that the right of reconsignment is a mere 
privilege and not an obligation under the contract, and 
that it is a privilege that may or may not be exercised 
by consignee at his option; that the undertaking of the 
Baltimore & Ohio under its original contract is merely 
that if the consignee exercises the right of reconsignment 
no charge will be made for the delivery of the car to a 
connecting carrier selected by the consignee, and that it 
is able and willing to undertake further contract desired 
by the consignee. As has been seen, however, there is 
no further contract. The Baltimore & Ohio, by its tar- 
iff, agrees without further charge to transfer the car 
to a connecting carrier selected by the consignee, and 
it agrees to pay the charges of such connecting carrier 
within a stated limit. It is argued that no warranty 
is given by the Baltimore & Ohio that every reconsign- 
ment which shipper or consignee might elect to make 
could always be performed, and that if, for any reason, 
the route selected by consignee could not be used, then 
the consignee has ordered a reconsignment that is either 
impracticable or impossible, and upon. being advised of 
same and making no further disposition of his shipment, 
he could be required to pay demurrage charges. This 
leads us to inquire: If, under an open reconsignment 
privilege stated in carrier’s tariff, shipper makes recon- 
signment and, on account of obstructions to its tracks 
or other disabilities of its own, the carrier is unable 
to execute that reconsignment, would it be held that 
the shipment was subject to demurrage? Of course the 
reconsignments must be confined to points that are cov- 
ered by and provided for in the carrier's tariff. 

It is suggested that consignees having undertaken 
to make arrangements for acceptance of their shipments 
by the Chicago, Milwaukee & St. Paul have thereby 
made that company their agent, and that even if the 
Baltimore & Ohio was of opinion that the conduct of 
the Chicago, Milwaukee & St. Paul was not justified, the 
Baltimore & Ohio still could do nothing except await 
the pleasure of the Chicago, Milwaukee & St. Paul. The 
Same thing is true as to the shipper or consignee. He 
gives his reconsigning order, requests delivery of his 
car, and is powerless to do anything except await the 
action of the defendants. If defendants’ tariffs provide 
something that it is impossible- for them to perform, 
something that they may not reasonably be required 
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to perform, certainly their recourse is not in the assess- 
ment of additional charges against the shippers or con- 
signees growing out of causes in the creation of which 
neither shipper nor consignee has any part and over 
which neither of them has any control. 

The Baltimore & Ohio suggests that to forbid de 
murrage charges upon the cars in question would afford 
opportunity to the carrier and switching lines for giving 
undue and unlawful preference to some coal shippers 
over others, and would give to coal shippers an unlaw- 
ful opportunity to gain unfair advantage over their com- 
petitors, because a consignee, knowing that unless some 
disposition were made of his shipments demurrage would 
accrue thereon, could reconsign them in large numbers 
to destinations on the Chicago, Milwaukee & St. Paul 
tracks and thus relieve them from demurrage charges, 
and later, and before they were accepted by the Chi- 
cago, Milwaukee & St. Paul, change the disposition and 
send them to other points free of demurrage. The 
answer to this is that the carrier can contro] that si‘ua- 
tion by limiting the number of free reconsignments per- 
mitted on any car. Then if consignee reconsigned his 
shipment to delivery on Chicago, Milwaukee & St. Paul 
tracks it would have to go there and be delivered and 
he would have to dispose of it as best he could. 

Upon consideration of the whole record, we are of 
the opinion that the demurrage charges here complained 
of were assessed by the Baltimore & Ohio without proper 
provision therefor in its tariffs. Tariff authority for 
such charges would, we think, be unreasonable and un- 
just unless confined to instances in which cars are held 
by request or neglect of shipper or consignee. 

The original claim for reparation was in the sum 
of $50, but it was later agreed that the amount was $41. 
An order will be entered directing defendant, Baltimore 
& Ohio Railroad Company, to pay complainant repara- 
tion in the sum of $41, with interest from July 15, 1909, 
and requiring it to cease and desist from the practice of 
assessing demurrage upon complainant’s shipments of 
coal which have been reconsigned in accordance with 
the terms and within the time limit provided in this 
defendant’s tariffs, and which are held because of neglect 


or refusal of connecting or delivering carrier to receive 
same, 


ORDER. 

At a general session of the Interstate Commerce 
Commission, held at its office in Washington, D. C., on 
the 3d day of April, A. D. 1911. 

Present: Judson C. Clements, Charles A. Prouty, 
Franklin K. Lane, Edgar E. Clark, James §S. Harlan, 
Charles C. McChord, Balthasar H. Meyer, Commissioners. 

No. 3489. 
CRESCENT COAL & MINING COMPANY 
vs. 

THE BALTIMORE & OHIO RAILROAD COMPANY AND 
CHICAGO, MILWAUKEE & ST. PAUL RAILWAY 
COMPANY. 

This case being at issue upon complaint and answers 
on file, and having been duly heard and submitted by 
the parties, and full investigation of the matters and 
things involved having been had, and the Commission 
having, on the date hereof, made and filed a report con- 
taining its findings of fact and conclusions thereon, which 
said repcrt is hereby referred to and made a part hereof: 

It is ordered, That defendant, The Baltimore & Ohie 
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Railroad Company, be, and it is hereby, notified and 
required to cease and desist, on. or before the Ist day of 
June, 1911, and for a period of two years thereafter 
to abstain from the practice of assessing demurrage at 
Chicago, Ill., upon shipments of coal which have been 
consigned to deliveries on tracks of other carriers in 
accordance with the terms and within the time limit 
provided in its tariffs, and which are held because of 
neglect or refusal of connecting or delivering carrier to 
receive same. 

It is further ordered, That said defendant, The Bal- 
timore & Ohio Railroad Company, be, and it is hereby, 
authorized and directed, on or before the ist day of 
June, 1911, to pay unto the complainant, Crescent Coal 
& Mining Company, the sum of $41, with interest thereon 
at the rate of 6 per cent per annum from July 15, 1909, 
as reparation for unreasonable demurrage charges on 
certain carloads of coal at Chicago, which charges have 
been found by this Commission to have been unjust and 
unreasonable, as more fully and at large appears in and 
by said report of the Commission. 


Lumber Rate Advance Upheld 


OPINION NO. 1540 
Investigation and Suspension Docket No. 14. 
(20 I. C. C. Rep., 515.) 

IN THE MATTER OF AN INVESTIGATION CONCERN- 

ING THE PROPRIETY OF PROPOSED SCHEDULES 

OF RATES ON LUMBER FILED BY THE VICKS- 

BURG, SHREVEPORT & PACIFIC RAILWAY COM- 
PANY. 


Submitted March 13, 1911. Decided April 10, 1911. 

This proceeding was an investigation concerning the propriety 
of proposed schedules of rates known as Vicksburg, Shreve- 
port & Pacific Railway Company Tariff No. 610B, IL. C. C. 
No. 2679; the operation of which was suspended until July 
5, 1911. From the facts developed; Held, That no adequate 
reasons exist for the further suspension of said tariff and 
that an order will therefore be entered to vacate and set 
aside the order of suspension. 


G. F. Thomas for the complainants, Arkansas South- 
ern Manufacturers’ Association. 

J. E. Johanson for Chicago, Rock Island & Pacific 
Railway Company. 

V. Schaffenburg for Vicksburg, Shreveport & Pacific 
Railway Company. 

Report of the Commission. 
MEYER, Commissioner: 

On September 16, 1910, the Commission entered 
upon an investigation concerning the propriety of pro- 
posed schedules of rates on lumber filed by the Vicks- 
burg, Shreveport & Pacific Railway as its tariff No. 
610B, I. C. C. No. 2679, effective September 19, 1910, 
which will be designated herein as the suspended tariff. 
Pending this investigation the Commission suspended 
the operation of said tariff until July 5, 1911. 

A complaint against the suspended tariff was filed 
by the Arkansas Southern Manufacturers’ Association, 
an organization composed of 10 lumber firms, with mills 
at Junction City, Ark., Randolph, Lillie, Bernice, Dubach, 
Ruston, Ansley, Hodge, and Wyatt, La., all of which are 
points on the line of the Chicago, Rock Island & Pacific 
Railway Company between El Dorado, Ark., and Win- 
field, La. The complaint alleges that the cancellation 
by the suspended tariff of joint rates named in the tariff 
preceding it from points on said line via Ruston, La., 
and the Vicksburg, Shreveport & Pacific Railway to 
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points south of, on and north of the Ohio River has the 
effect of increasing the rates on complainants’ shipments 
to said territory from one-half to 5 cents per 100 pounds, 
This preceding tariff, which remained in force by reason 
of our order of suspension, is Vicksburg, Shreveport & 
Pacific Tariff No. 628 A, I. C. C. No.’ 1796, and will be 
hereinafter designated the present tariff. Specific objec. 
tion is made by complainants to the proposed cancella- 
tion of the joint rates named in supplement 104 of this 
tariff. These rates apply on lumber and logs, except 
hardwood lumber, such as walnut, cherry, cedar and 
mahogany. We understand that complainants are con- 
cerned in the yellow pine and cypress lumber rates and 
not in the hardwood lumber rates. Consequently only 
the yellow pine and cypress lumber rates will be dis- 
cussed in this report. 

The line of the Rock Island on which complainants’ 
mills are located. was formerly the Arkansas Southern 
Railroad, which extended from El Dorado south to Winn. 
field, At that time the Rock Island system reached 
Haskell, Ark., a point 100 miles north of El Dorado. 
Except for a few small or stub railroads extending to 
the timber, the rail connections of the Arkansas South- 
ern were the St. Louis, Iron Mountain & Southern Rail- 
way at El Dorado, the Louisiana & Arkansas Railway, 
and the Louisiana Railway & Navigation Company at 
Winnfield, and the Vicksburg, Shreveport & Pacific at 
Ruston. Joint rates on lumber from Arkansas Southern 
points were in effect over these roads. In 1906 the Rock 
Island acquired the Arkansas Southern and connected 
it with its system by constructing a line from Haskell 
to El Dorado. This afforded a direct outlet over the 
Rock Island lines for the lumber originating along the 
line of the Arkansas Southern. The Rock Island then 
ordered the cancellation of all joint rates over these 
connections with the Arkansas Southern except certain 
rates via Ruston and Winnfield to Texas points, which 
are not naturally reached through the direct line of the 
Rock Island. This order was complied with and the 
cancellation of all of the joint rates in question was 
effected save those to points east of the Mississippi 
River via Ruston and the Vicksburg, Shreveport & Pa- 
cific which are named in the present tariff. As the rule 
of the Commission prevented the publication of further 
supplements to this tariff, the cancellation of these rates 
could only be had by reprinting the entire tariff. This 
involved considerable expense and delay, and the new 
issue, which is the suspended tariff here in question, 
was not filed until August 15, 1910. 

The present tariff provides rates on lumber from the 
stations named in the complaint via Ruston to Cairo, 
Ill., Louisville, Ky., and Cincinnati, Ohio, of 16, 21 and 
23 cents, respectively. The rates to intermediate points 
south of the Ohio River are adjusted with relation to 
Cincinnati, while the rates to points north of the Ohio 
River are fixed on the basis of the sum of the rates to 
and from Louisville or Cincinnati, but not higher than 
the sum of the rates to and from Cairo. 

Following the acquisition of the Arkansas Souther? 
and its connection with the Rock Island system, rates 
via the Rock Island from former Arkansas Southern ‘(a 
tions were established as follows: To Memphis, 14 
cents; to Cairo and Thebes, 16 cents. The through 
rates to points east of the Mississippi are made on the 
sum of the rates applying to and from these river cross’ 
ings. On this basis the through rate to Louisville is 25 
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cents and to Cincinnati 27 cents, as compared with 21 
and 23 cents, respectively, via Ruston under the present 
tariff. 

The proposed cancellation by the suspended tariff of 
the joint rates via Ruston would leave in effect through 
rates or bases for rates, from the Rock Island points be- 
tween El Dorado and Winnfield via the Rock Island and 
connections at the Mississippi River, and it is this situa- 
tion of which complaint is made. The Rock Island con- 
tends that this proposed cancellation is entirely proper 
and that the basis of rates established following the 
extension of its road into the territory in question does 
not result in subjecting the complainants to any undue 
discrimination or to the payment of unjust or unreason- 
able rates. At the hearing the Rock Island representa- 
tive stated that the continuance of the rates and routes 
via Ruston provided by the present tariff would involve 
the entire readjustment of rates to the Ohio River cross- 
ings from Rock Island stations south of Little Rock, Ark. 

The rates via the Rock Island lines to the Missis- 
sippi River crossings apply not only from the former 
Arkansas Southern points, which will be hereinafter 
referred to as main-line points, but also from the follow- 
ing small ines diverging therefrom: The Arkansas South- 
eastern Railway at Randolph, the Bernice & Northwest- 
ern Railway at Bernice and Dubach, and the North Lou- 
isiana & Gulf Railway at Hodge. The rates of these 
small stub lines for transporting the lumber or logs to 
the main-line points are absorbed in the Rock Island 
rates. On the contrary, the rates via Ruston named in 
the present tariff do not apply from the stub-line points, 
but are applicable only from the main-line points. 

The evidence is that at least 70 per cent of the 
lumber shipped from complainants’ mills is sawed from 
logs that originate on the small roads and move by rail 
from outlying stations thereon to the main-line points. 
An idea of the cost of this small-line transportation is 
given from the following written statement submitted by 
the representative of complainants: 

The charges on the Arkansas Southeastern Railway for ship- 
ment of logs to Randolph, La., of a sufficient weight to equal 
a shipment of 40,000 pounds of lumber would be $32, based on 
tariff of $2 per 1,000 feet board measure on logs. 

This charge is estimated to be equivalent to 8 cents 
per 100 pounds, which would have to be added to the 
rate from Randolph named in the present tariff in order 
to arrive at the real cost of moving this lumber via 
Ruston. Thus the transportation of lumber from Arkan- 
Sas Souheastern points via Ruston to Louisville and to 
Cincinnati would cost 29 and 31 cents, respectively, as 
compared with 25 and 27 cents over the Rock Island. 
What is true in connection with the shipment of logs 


originating on the Arkansas Southeastern is substantially 
true in connection with shipments originating at stations 
on the other stub jines named. Tariffs filed with the 


Commission name rates as follows: Over the Arkansas 
Southeastern, 5 miles or under, 4 cents; 10 miles and 
over 5, 4% cents; 20 miles and over 10, 5 cents, etc,; 
Over the Bernice & Northwestern, under 10 miles, $4 
ber car; 15 miles and over 10, $5 per car; 25 miles and 
Over 15, $6 per car; and over the North Louisiana & 
Gulf, 1 to 15 miles, inclusive, 4 cents. 

The result of this existing rate adjustment is that 
the greater portion of the lumber traffic involved in this 
complaint moves over the Rock Island and not via Rus- 
ton. Consequently the cancellation of the present joint 
rates via Ruston, which the complainants seek to pre- 
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vent, could not possibly have a detrimental effect on this 
large percentage of complainants’ business. ‘ 

The traffic of four of the ten complainants originates 
on the three small roads named. Two of the other com- 
plainants are located at Ruston, a main-line point. As 
to these two firms there can be no complaint, because 
that point is also reached by the Vicksburg, Shreveport 
& Pacific, and the Rock Island is not in position to han- 
dle Business in connection with the Vicksburg, Shreve- 
port & Pacific from Ruston. The Rock Island does not 
publish rates from Ruston in connection with the Vicks- 
burg, Shreveport & Pacific. One of the remaining com- 
plainants, the Cornie Stave Company, is located at June- 
tion City, and the Rock Island representative stated that 
it is not engaged in shipping yellow pine and cypress 
lumber. The three remaining complainants have mills 
on the East & West Louisiana Railway, the Wyatt & 
Donovan Railway, and an unnamed private railroad. 
These are private industrial railroads connecting with 
the main line at Ansley, Wyatt and Lillie, respectively, 
but they file no tariffs with the Commission, and the 
cost of transporting logs and lumber over them is not 
absorbed in the rates via either the Rock Island or the 
Vicksburg, Shreveport & Pacific via Ruston. Such rates 
apply only from the junction points. The volume of 
traffic originating with these three complainants is very 
small as compared with that of the other complainants, 
and it may be fairly assumed from the record that this 
traffic moves via Ruston. Under the present rates from 
Ansley, Wyatt and Lillie, which were originally estab 
lished by the Arkansas Southern Railroad, the haul of 
the Rock Island is the distance from said points to 
Ruston of 10, 28 and 41 miles, respectively, while its 
haul under its own rates northward is the distance to 
Memphis of 328, 345 and 288 miles, respectively. 

The complainants seem to particularly object to the 
cancellation of the rates to points in Tennessee, Ken- 
tucky, West Virginia and a few points in Ohio. With 
respect to this small per cent of complainants’ business, 
the rates in the present tariff to a number of these 
points are from 1 to 5 cents lower than the Rock Island 
rates, But it is a fact that a large majority of the 
via Ruston shown in the present tariff are not 
lower than the rates via the Rock Island direct. This 
is notably true of the rates to the great consuming ter- 
ritory north of the Ohio River. Under the present ad- 
justment the lumber mills take advantage of the lower 
rates via Ruston and the Rock Island loses traffic that 
originates on its own line and is deprived of the haul 
over a reasonable through route under rates that it con- 
tends are reasonably low, as, for example, the rates of 
27 cents to Cincinnati and 25 cents to Louisville from 
Ruston, a central point in the district where complain- 
ants are located. Between these points the distances 
are 813 and 699 miles, respectively. The reasonableness 
of these Rock Island rates is not attacked in this com- 
plaint, and we do not here pass upon them. 

It is apparently true that if all the lumber to destt- 
nations both north and south of the Ohio River moved 
via Ruston the cost would be greater than if it all moved 
northward over the Rock Island via the Mississippi 
River crossings, and it cannot be disputed that the blan- 
ket rates of the Rock Island of 16 cents to Thebes and 
Cairo and 14 cents to Memphis, applying from the small 
lines before named, as well as the main-line points, serve 
to accord complainants’ traffic as a whole much more 
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advantageous through rates than are provided by the 
present tariff. At the hearing the representative for the 
Rock Island testified that his road did not intend to 
instruct the cancellation of rates in the present tariff 
via Ruston to points in Tennessee and Kentucky other 
than the Ohio River crossings. But the representative 
of the Vicksburg, Shreveport & Pacific objected to the 
continuance of these rates unless the present rates on 
and north of the Ohio River are also continued. 

As we have before shown, the 70 per cent or more 
of complainants’ traffic that originates on the three small 
lines that are parties to the Rock Island rates moves 
under such rates because they absorb the small-line 
charge and are therefore cheaper than the present rates 
from the main-line points via Ruston, which do not ab- 
sorb the small-line charge. While the cancellation of 
the rates via Ruston will not adversely affect this traf- 
fic, the continuance of such rates results in a discrimi- 
nation against such of the traffic as moves in competition 
with that portion of complainants’ traffic which does 
not originate on the aforesaid small lines; for example, 
traffic from Ansley, Wyatt and Lillie, La., moves on the 
present rates via Ruston of 21 cents to Louisville and 
23 cents to Cincinnati, while similar traffic from Ran- 
dolph, Bernice, Dubach and Hodge, La., moves on the 
Rock Island rates of 25 cents to Louisville and 27 cents 
to Cincinnati. 

The acquisition of the Arkansas Southern Railroad 
and the construction of 100 miles of track to connect it 
at Haskell, Ark., with the Rock Island system, afforded 
complainants a new and valuable outlet for their forest 
products. Direct connection with the great lumber mar- 
kets was had, and the Rock Island established through 
routes thereto which compare favorably with the present 
through routes via Ruston, Before its acquisition by the 
Rock Island, the Arkansas Southern, a lumber-carrying 
road of small mileage, authorized the establishment of 
through routes and joint rates with its connections that, 
if they had been maintained by the Rock Island, would 
have deprived it of transportation revenues to which it 
was entitled by reason of its mileage and geographical 
situation, as well as by virtue of its investment. We 
cannot find from the facts developed in this proceeding 
that the Rock Island road has violated the act to regu- 
late commerce in insisting upon the cancellation of the 
present rates via Ruston and the Vicksburg, Shreveport 
& Pacific. It is apparently desirous of making the best 
of its purchase. It has a perfect right to do this, con- 
sistent with the interests of the territory it serves. 
Looking at this territory as a whole, in the light of the 
facts produced in this investigation, it appears to us 
that it has been benefited rather than harmed. The 
advantages of the new arrangement were freely admitted 
and we do not think that its disadvantages are serious 
enough to warrant interference by this Commission at 
the present time. Changes involving so many rates and 
localities can rarely, if ever, be made without adversely 
affecting some points or interests. It is our opinion that 
no adequate reasons exist for the further suspension of 
the schedules in question. An order will therefore be 
entered to vacate and set aside the order suspending the 
operation of the tariff filed by the Vicksburg, Shreveport 
& Pacific as its No. 610B, I. C. C. No. 2679. 

Prior to the order of suspension the Commission 
received protests that the suspended tariff omitted from 
the “list of stations from which rates apply” all but one 
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station on the main line and all stations on the Jena 
branch of the Louisiana & Arkansas Railway, thus can- 
celing the joint rates from these points carried in the 
preceding or present tariff. This omission is alleged by 
large shippers of yellow pine lumber from the affected 
points and ‘by the general freight agent of the Louisiana 
& Arkansas Railway Company to have been the result 
of a clerical error. 

We find that the suspended tariff omits fifty-two sta. 
tions on the main line and the Jena branch of the 
Louisiana & Arkansas Railway that are carried in the 
present tariff, and includes the following points on the 
Shreveport branch that are not carried in the present 
tariff: Adner, Goodwill, Liberia, McIntyre, Princeton and 
Shreveport. Both tariffs name rates from Minden, the 
junction point of the main line and the Shreveport 
branch; from Winnfield, the junction point of the main 
line and the Rock Island, the Tremont & Gulf Railway, 
and the Louisiana Railway; and from Coyle and Gleason, 
points on the Dorcheat Valley Railroad, an industrial 
road extending from Cotton Valley on the Louisiana & 
Arkansas to the timber. We understand that a clerical 
error is responsible for the omission in the suspended 
tariff of the stations in question, and, under the circun- 
stances, we shall expect the defendants to rectify the 
error and remove the discrimination apparently result- 
ing therefrom. 





ORDER. 


At a general session of the Interstate Commerce 
Commission, held at its office in Washington, D. C., on 
the 10th day of April, A. D. 1911. 

Present: Judson C. Clements, Charles A. Prouty, 
Franklin K. Lane, Edgar E. Clark, James S. Harlan, 
Charles C, McChord, Balthasar H. Meyer, Commissioners. 

Investigation and Suspension Docket No. 14. 

IN THE MATTER OF AN INVESTIGATION CONCER)D: 
ING THE PROPRIETY OF PROPOSED SCHED- 
ULES OF RATES ON LUMBER FILED BY THE 
VICKSBURG, SHREVEPORT & PACIFIC RAILWAY 
COMPANY. 

It appearing, ‘That on the 16th day of September, 
1910, the Commission entered upon an investigation con- 
cerning the propriety of proposed schedules of rates on 
lumber filed by the Vicksburg, Shreveport & Pacific 
Railway Company, in its tariff No. 610B, I. C. C. No. 
2679, and ordered that the operation of said schedules 
be suspended until the 5th day of January, 1911; and 
that on the 2ist day of December, 1910, the Commission 
ordered that the operation of said schedules be further 
suspended until the 5th day of July, 1911; 

It further appearing, That a full investigation of the 
matters and things involved having been had, and the 
Commission having, on the date hereof, made and filed 
a report containing its findings of fact and conclusions 
thereon, which said report is hereby referred to and 
made a part hereof: 

It is ordered, That the order of the Commission sus- 
pending said schedules be, and it is hereby, vacated and 
set aside: as of date May 1, 1911. 

+ It is further ordered, That a copy hereof be forth 

with served upon the Vicksburg, Shreveport & Pacific 

Railway Company and upon the participating carriers 

named in said tariff, and that a copy hereof be filed with 

said tariff in the office of the Commission. 
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Retsof Chicago Rate Competitive 


OPINION NO. 1531 
No, 3409. 

(20 I. C. C. Rep., 530.) 
INTERNATIONAL SALT COMPANY OF ILLINOIS, 

COMPLAINANT, AND MORTON SALT COMPANY, 

INTERVENER. 

vs, 

GENESEE & WYOMING RAILROAD COMPANY ET 
AL., DEFENDANTS, AND DETROIT SALT COM- 
PANY AND STERLING SALT COMPANY, INTER- 
VENERS. 


Submitted February 27, 1911. Decided March 14, 1911. 
Upon complaint that a carload rate of 10 cents per 100 pounds 

in effect for several years on coarse salt in bulk from Retsof, 

and certain other originating points in New York, to Chi- 

cago, is a normal and reasonable rate between those points 

and ought therefore to be scaled to intermediate points in 

Central Freight Association territory in accordance with the 

percentage system of rates; Held, that the record shows 

that the rate is compelled by competitive conditions that do 

not exist at intermediate points. For the reasons stated in 

the report the complaint is dismissed. 

John B. Daish and John C. Howard for complainant 
and Morton Salt Company, intervener. 

Henry Wolf Bikle for Pennsylvania Railroad Com- 
pany and its affiliated lines, 

H. A. Taylor and T. H. Burgess for Erie Railroad 
Company and Chicago & Erie Railroad Company. 

Edgar H. Boles for Lehigh Valley Railroad Company. 

J. E. Seager and H. B. Wallace for Delaware, Lack- 
awanna & Western Railroad Company, 

Adelbert Moot for Genesee & Wyoming Railroad 
Company. 

Edward W. Brown and Ashley Bigelow for Sterling 
Salt Company, intervener. 

W. E. McCornack, for Detroit Salt Company, inter- 
vener, 

Report of the Commission. 


HARLAN, Commissioner: 

From Retsof and certain other originating points 
in the state of New York there is a carload rate of 
10 cents per 100 pounds on coarse salt in bulk to 
Chicago. It has been in effect for several years. The 
complainant contends that it is the normal and rea- 
sonable rate between those points, and ought therefore 
to be scaled to other destinations in Central Freight 
Association territory in accordance with the percentage 
system of rates. This would make the rate from Retsof 
to Fort Wayne, a 90-cent point, for example, 9 cents 
instead of 13 cents, as at present, and to Cincinnati, 
8.7 cents instead of 12 cents per 100 pounds. The 
petitioner also prays for reparation’ in a sum exceeding 
$5,000 on several hundred carloads that moved during 
the last two years under the rates of which complaint 
is made. 

The Morton Salt Company has intervened since the 
hearing, it having taken over the business of the Inter- 
national Salt Company of Illinois. For convenience we 
shall hereinafter refer to the two companies collectively 
as the complainants, 

In order fully to understand the situation, it will 
be well to state the history of the various salt rates 
referred to on the record. Salt in carloads takes sixth 
Class rates under the Official Classification, and the 
Sixth class rate from New York City to Chicago is 25 
cents per 100 pounds. There is, however, a general 
commodity rate of 20 cents applying on all movements 
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of salt in carloads from New York City to Chicago, 
this rate being equivalent to 80 per cent of the sixth 
class rate. From’ Retsof, Syracuse, Cuylerville and 
other salt-producing points in that vicinity, the sixth 
class rate to Chicago is 18 cents per 100 pounds, which 
is directly proportioned to the sixth class rate from 
New York City to Chicago; but salt in carloads, N. O. S., 
moves from those points to Chicago under a commodity 
rate of 14 cents per 100 pounds, which it will be ob- 
served is also 80 per cent of the sixth class rate. These 
class and commodity rates are ali scaled to percentage- 
basis destinations. The special rate previously referred 
to, of 10 cents per 100 pounds from Retsof and other 
New York producing points to Chicago, applies only 
on coarse salt in bulk. This rate is not scaled to 
percentage-basis points. Indeed, as the record indicates, 
by the competition of the Erie Canal in connection 
with the lake lines, it was first established in 1887 
from Syracuse, where vast quantities of salt were then 
manufactured by evaporation, or by the so-called solar 
process. After it had been in effect for three or four 
years, the rate was allowed to lapse for some years, 
being re-established, as it is said, in 1904. The mines 
Retsof, which is local to the line of the defendant, 
the Genesee & Wyoming Railroad Company, apparently 
were opened up as long ago as 1885. We are not defi- 
nitely advised with respect to the early history of the 
rates from that point, but it appears from the record 
that the special rate of 10 cents to Chicago has existed 
from Retsof continuously since 1904. The mines at 
Cuylerville, a few miles from Retsof, on the Pennsyl- 
vania Railroad, were not opened until 1907, but they 
were promptly given the benefit of the 10-cent rate 
to Chicago. 

It therefore appears that with respect to movements 
of salt to destinations in Central Freight Association 
territory, the only exception to the percentage adjust- 
ment is the 10-cent rate on coarse salt in bulk from 
certain New York points to Chicago, which, as here- 
tofore stated, the complainants seek to have scaled to 
intermediate destinations. They make no real effort 
to show that the higher rates to the latter points are 
unreasonable per se, but, relying chiefly on the fact 
that the carriers themselves make few, if any, ex- 
ceptions to the percentage-zone adjustment, they con- 
tend that there is no justification for an exception with 
respect to these rates. The defendants, on the other 
hand, point to a number of exceptions to the general 
adjustment in the way of special, low commodity rates. 

The percentage-basis system, which is the general 
foundation upon which rests the whole structure of 
the east and west bound rates in the territory in 
question, has been fully described in Saginaw Board of 
Trade vs..G. T. Ry: Co... 17 |: c.. C- Rem. Bi. eS 
true that after there reviewing the history of that 
system of rate-making and indicating that it had long 
been established and had impressed itself upon the 
commerce of the country and that traffic and trans- 
portation conditions had been adjusted to it, we said 
that alterations ought not to be made in the zone 
boundaries or the system subjected to other changes 
without adequate and just cause. But we were there 
dealing with the system as a maximum schedule of 
rates and did not intend to be understood as indicating 
that lower rates might not properly be established with 
respect to particular points under special justifying cir- 
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cumstances. We are here dealing with a departure 
from the percentage-basis system in the way of a 
specially low rate to a particular point, namely, Chicago, 
which is not scaled to other points in the percentage- 
basis territory. And the question before us is whether; 
under the circumstances and conditions affecting the 
traffic, there are sufficient reasons to justify this rela- 
tion of rates. While the case is argued by the com- 
plainants principally from the standpoint of the per- 
centage-zone adjustment, it is also presented as involv- 
ing a violation of the fourth section; the carload rates 
on coarse salt in bulk to intermediate destinations ex- 
ceeding the 10-cent rate to Chicago. 

The defendants endeavor to justify the departure 
from the long-and-short-haul principle and from their 
usual rate adjustment in this territory by showing that 
the 10-cent rate to Chicago is a compelled rate, and 
that, if advanced to the regular basis of 14 cents, not 
only would the rail-line traffic from Retsof be diverted 
through Buffalo and the lakes, but the Chicago market 
would be closed to the competitors of the complainants 
connection allege not only that the dock facilities for 
handling and storing water-borne salt at Chicago are 
entirely controlled by the complainants, but that they 
also control] the boat line that handles practically all 
the salt from Buffalo to Chicago, The Sterling Salt 
Company, which intervenes herein as the owner of 
mines at Cuylerville, confirms the suggestion that any 
increase in the 10-cent rate by rail to Chicago would 
keep it out of that market, while the complainants, on 
the other hand, through their relation to the mines 
at Retsof and their ownership of the boat line from 
Buffalo to Chicago and of the storage docks at the 
latter point, would still be able without embarrassment 
to ship to Chicago by way of the lakes. 

Before discussing the question of water competition 
it will be well to say, without at this time pausing to 
mention the details that the record indicates a_ sub- 
stantial identity of interest between the salt companies 
interested in this proceeding and the Michigan, Indiana 
& Illinois Line, which handles practically all the bulk 
salt moving by water from Buffalo to Chicago and 
apparently transports little if any freight other than 
salt. That boat line is understood to be owned by 
the Morton Salt Company. The latter company has 
succeeded to the business of the International Salt 
Company of Illinois, the complainant herein, and is 
now the selling agent for the mines at Retsof. The 
record further indicates that the last-named company 
is a subsidiary corporation of the International Salt 
Company of New Jersey, which in turn owns the Retsof 
Mining Company; and, as will be hereafter explained, 
the relation between the Retsof Mining Company and 
the Genesee & Wyoming Railroad is in some respects 
a close one. It also clearly appears that the docks 
and facilities for unloading cargoes of bulk salt from 
vessels at Chicago are wholly controlled by complain- 
ants, being leased to their allied corporation, the Michi- 
gan, Indiana & Illinois Line. For the use of the docks 
and facilities at Chicago and for the labor involved 
in unloading and storing bulk salt there it is under- 
stood that the boat line pays an allowance of 40 cents 
per net ton to the complainants. We are also informed 
that the Retsof Mining Company has several boats of 
its own on the Great Lakes. Whether it uses them for 
the private transportation of its salt we are not advised, 


THE TRAFFIC WORLD AND TRAFFIC BULLETIN 


Vol. VII, No. 16 





But our understanding is that they are frequently char- 
tered by the Michigan, Indiana & Illinois Line for 
movements of bulk salt from Buffalo to Chicago, the 
charter rate usually paid to the Retsof company being 
45 cents-per ton. It therefore appears that the general 
interests represented by these various incorporated salt 
companies through their subsidiary corporation, namely, 
the Michigan, Indiana &--Illinois Line, dominate the 
rail-and-water movement of salt between Retsof and 
Chicago to the point of absolute control. It is the com- 
panies thus affiliated that the defendants claim now 
force them to maintain the 10-cent rate to Chicago. 
Those interests, ignoring the force of their own posi- 
tion in the lake-and-rail movement, contend, notwith- 
standing their dominating and controlling influence, that 
the 10-cent rate is a normal rate and ought to be scaled 
back to intermediate points. 

On the facts heretofore stated and upon the whole 
record we are convinced that the all-rail rate of 10 cents to 
Chicago is a compelled rate. The complainants assert 
that it is substantially lower than the combination rail- 
and-lake rate, but we think the record shows the con- 
trary by the testimony of their own witnesses. A singu- 
lar fact in this connection is that it definitely appears 
that a very substantial part of the complainants’ salt 
goes by lake and rail to Chicago, notwithstanding their 
contention that the all-rail rate offers a cheaper service. 
Cuylerville salt, however, apparently is unable to reach 
the Chicago market by the lake routes, although it does 
move in considerable volume by tramp steamers to Mil- 
waukee and other western lake ports where dock facili- 
ties are available to independent shippers of salt.- It is 
our understanding that there is no rail movement of 
coarse salt from the New York fields to Milwaukee. We 
are not informed as to the exact extent of the all-rail 
movement to Chicago. But after repeated inquiries we 
were advised by the complainants that the movement of 
salt in bulk by lake and rail from Retsof to Chicago dur- 
ing the shipping season of 1910 amounted to 37,438 tons, 
the tonnage for 1909 being 24,915, and for 1908, 28,597. 
The ‘principal witness for the complainants expressed the 
general opinion that about one-half of the total move- 
ment from Retsof to Chicago was by all-rail routes. 
When asked why this should be the case, in view of the 
assertion that the all-rail rate gave cheaper transporta- 
tion, the explanation made by counsel for the complain- 
ants was that traffic by the lakes enjoyed the privilege 
of free storage for an extended period in the ware- 
houses of the boat line at Chicago, and that it was 
necessary to ship by lake to relieve the mine in periods 
of overproduction. The treasurer of the Morton Salt 
Company, in a letter filed of record, states that— 

This salt was shipped by water for the double purpose of 
relieving the mine and supplying storage facilities for the 
product, which facilities we have at the docks; we have no 
adequate facilities for the storage of salt received by rail. 

The storage at Chicago is a privilege attached to 
the lake rate and is undoubtedly an advantage to the 
complainants; it is of sufficient value, together with 
the rate itself, actually to divert a very substantial part 
of the through tonnage to that route. And in view of 
the extent of the complainants’ own tonnage by water 
under the advantages afforded by that route, it is diffi- 
cult to comprehend their contention that the 10-cent 
rate should be accepted as a normal rate, The complain- 
ants lay stress upon the fact that there is no increase 
in the rail rate during the period when navigation is 
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closed. But their own testimony shows that the free 
storage at Chicago virtually extends the effect of water 
competition through the winter months. It is clear, 
therefore, that the defendants are correct in saying that 
the effect of any increase in the Chicago rate would be 
to divert from them even more of the salt tonnage from 
Retsof than now moves by the competing lake-and-rail 
route. 

In support of their contention that the rail rate 
offers cheaper transportation, the chief witness for the 
complainants asserts that it costs $2.25 per net ton, 
which is equivalent to 11% cents per 100 pounds, to 
move salt by the lake-and-rail route from Retsof to Chi- 
cago loaded on the cars at the dock, and $2.60 per ton 
or 13 cents per 100 pounds, when delivered at the Union 
Stock Yards. He stated the factors entering into the 
latter through charge as follows: 

Per net ton. 
Rall. Ge, Be BO. DON, 6.03 0c co biycsccaserdbscesetiecdiaws $0.80 
Handling charge to boat at Buffalo..........ceeeecscsccees .25 


Water rate, Michigan, Indiana & Illinois Line, to Chicago, 
including unloading, storage for not exceeding eight 





en NINO i 0 ok scopy a 00 adaentes mee cuban s sents 1.10 
Handling from docks into cars at Chicago............+..s+% -10 
Switching charge from docks to stockyards, approximately.. .35 

DR chit dt 6.0 6d tna eed dne Ganndkeecinend bagasse ei debat $2.60 


We are not advised as to who performs the handling 
service from the cars to the boats at Buffalo. But as- 
suming that it is done by the boat line, it will be ob- 
served that the only factor in this computation in which 
the complainants have no direct or indirect interest is 
the switching movement from their Chicago docks to 
the stockyards. There is a relation between the com- 
plainants and the Genesee & Wyoming Railroad Com- 
pany, the initial carrier in the movement of salt to Chi- 
cago, as will be explained in more detail hereafter. That 
company evenly divides the 80-cent rate to Buffalo with 
the Erie. The complainants own the water line to Chi- 
cago and own the storage docks, as stated. In all these 
parts of the transportation service and in the privileges 
and facilities attending it the complainant interests 
through their subsidiary corporations are earning reve- 
nues on their own traffic. When it is said that the lake 
line is a common carrier and open to all salt shippers, 
the complainants overlook the natural disinclination on 
the part of the Sterling Salt Company and other inde- 
pendent shippers, very definitely expressed in the record, 
to forward their product over a water line that belongs 
to a competitor, unloading it on a competitor’s dock and 
storing it in a competitor’s warehouse at Chicago. As a 
matter of fact all the salt that moves to Chicago by 
water apparently belongs to the complaining interests. 
Not only is it clear, therefore, that the rail-and-lake 
route substantially competes with the all-rail route and 
forces the 10-cent rate to Chicago, but it is no less clear 
that the interests represented by the complainants are 
the only ones that get the bténefit and advantage of that 
route, 

Furthermore, the defendants insist that the lake-and- 
rail rate that forces down their all-rail charge on coarse 
Salt in bulk to 10 cents is really only $2.10 per net ton. 
In arriving at this figure they use the same factors that 
were given by the the chief witness for the complainants, 
With the exception of the $1.10 rate of the Michigan, 
Indiana & Illinois Line. This they discard in favor of 
a charge of 45 cents, which they contend represents the 
cost of chartering tramp steamers for the movement of 
such salt from the docks at Buffalo to the docks at Chi- 
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cago; and they add 25 cents to cover the costof handling 
from the boat into the cars at Chicago. It will be ob 
served that 45 cents is the charge paid by the Michigan, 
Indiana & Illinois Line when chartering the boats of the 
Retsof Mining Company, as heretofore stated. The esti- 
mated charge of $2.10 a ton for lake-and-rail movements 
is equivalent to 10% cents per 100 pounds and covers 
the transportation of the salt from the mines at Retsof 
to the Union Stock Yards at Chicago. The defendants 
contend that it fairly represents the reasonable cost of 
that transportation. But even accepting the complain- 
ants’ figures as correct, the defendants suggest that the 
cost of the water movement is but 11% cents per 100 
pounds, which includes free storage for an extended pe 
riod at Chicago and other privileges, as against their 
standard 14-cent-rate basis to Chicago, which does not 
include any storage. 

Moreover, in giving the figures as to the cost of the 
rail-and-lake movement, the complainants’ witnesses have 
overlooked a through rate of 6% cents per 100 pounds 
to the Union Stock Yards from Buffalo, applying only 
over the Michigan, Indiana & Illinois Line, in connection 
with switching carriers at Chicago. This rate is pub 
lished in a committee tariff and is equivalent to $1.25 
per ton. Using it in connection with the 80-cent rate 
from Retsof to Buffalo and the overhead charge at that 
point, the combination rail-and-water rate from Retsof to 
Union Stock Yards would be $2.30 per ton, or approxi 
mately 11% cents per 100 pounds, including the valuable 
privilege of free storage for eight months and the fur- 
ther privilege of mixing, packing and replacing while on 
the docks at Chicago. An examination of four files also 
discloses a tariff published by the Michigan, Indiana & 
Illinois Line itself, but not in force at the present time, 
that named a rate of $1.20 per ton on bulk salt from 
Buffalo to the Union Stock Yards, with the same storage 
and other privileges at Chicago. 

From this review of the facts we find the competi- 
tive character of the 10-cent rate to Chicago clearly 
demonstrated; and we find that the competitive con- 
ditions that fix that rate grow out of the relations be- 
tween the Retsof Mining Company, the International 
Salt Company of Illinois, the Morton Salt Company, and 
the Michigan, Indiana & Illinois Line, and their owner- 
ship and control of the facilities of transportation from 
Buffalo to Chicago, including as an important element the 
docks and warehouses at the latter point. Moreover, the 
record convincingly shows that if these salt interests 
should discontinue the operation of their boat line from 
Buffalo, and if the dock facilities at Chicago became 
available under reasonable conditions to all shippers, 
the tramp steamers would still present a vigorous com- 
petition that would compel the maintenance of a reduced 
rate by rail to Chicago. This is clearly shown by the 
force of the water movement to Milwaukee and other 
lake ports where tramp steamers are now able to land 
their cargoes of bulk salt and actually carry a substan- 
tial tonnage. That such competitive conditions do not 
exist at intermediate points seems to be shown by the 
fact that under their present adjustment of rates the rail 
carriers apparently retain the’ whole movement to such 
points. 

We attach no importance to the fact that Hammond 
and Hegewisch, which are not on the lake, are given the 
benefit of the Chicago rate of 10 cents. They are sub- 
stantially Chicago rate points and can be reached by a 
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comparatively short switching movement from the docks 
at South Chicago. There is no longer a considerable 
traffic to those points. Furthermore, it appears that the 
Chicago rate was originally extended to those destina- 
tions at a time when tramp steamers were taking salt 
-from Buffalo at as low a charge as 25 cents per ton. 

The real issue, therefore, is whether the circum- 
stances justify the continuance of the present relative 
adjustment of rates as between Chicago and intermedi- 
ate stations. We think the answer to this question is 
plainly written on the record. The circumstances here- 
tofore described clearly justify an exception in this case 
to the long-and-short-haul principle. There may be par- 
ticuiar destinations in this territory to which the rates 
on salt ought to be reduced; and it may be that upon a 
more complete record some of the rates might appear to 
be unreasonable. There are also certain destinations 
beyond Chicago where the present through rates on 
coarse salt in bulk are said to exceed the combination 
of the 10-cent rate to Chicago plus the local rate be- 
yond, In any such case a readjustment ought, of course, 
to be made. But it is not necessary at this time to 
enter any order in that regard. Looking at the case as 
a whole and upon the facts disclosed of record we are 
convinced that the complaint is without merit. 

We have already mentioned briefly the Genesee & 
Wyoming Railroad Company, on whose railroad, which is 
approximately 16 miles in length, the mines at Retsof are 
situated. Out of the rates on salt to destinations in 
Central Freight Association territory it receives a divis- 
ion exceeding 2 cents on the average. Fully 95 per cent 
of its traffic is salt manufactured by the Retsof Mining 
Company, which, as heretofore stated, is subsidiary to 
the International Salt Company of New Jersey. The 
president of the latter company is president also of the 
Genesee & Wyoming Railroad Company; and the prin- 
cipal officers of the two companies are the same. A ma- 
jority of the directors of the railroad company are 
directors in the salt company; and a majority of the 
capital stock of the railroad company was until recently 
heid by stockholders in the International Salt Company. 
The knowledge of these facts naturally led us to make 
some inquiry into the relation between the comparies. 
We are advised by witnesses who appeared for the com- 
plainants and for the Génesee & Wyoming Railroad 
Company, and who definitely assured us of their knowl- 
edge of the facts, that there is no identity of ownership 
in the railroad and salt mining enterprises, except that 
a minority of the stock of the railroad company is at 
the present time held by persons who are interested in 
the salt companies. We accept these statements at their 
face value and make no comment beyond saying that 
the Genesee & Wyoming Railroad Company absorbs a 
generous proportion of the revenues accruing from the 
transportation of Retsof salt. 

Since the oral argument a formal complaint has 
been presented by the Colonial Salt Company and nine 
other manufacturers of salt, who compete with the com- 
plainants herein. The petitioners allege that the Michi- 
gan, Indiana & Illinois Line and the Ludington Trans- 
portation Company are controlled by the interests that 
are represented by the complainants herein, and that 
they are operated for the benefit of those companies. 
These questions are also involved upon this record, and 
it had been our intention to give them some considera- 
tion. But in view of the new complaint in which they 
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are specifically involved, those matters will be reserved 
for investigation hereafter, 

From the conclusions here expressed it follows that 
the complaint must be dismissed. It will be so ordered, 


Salt Men Denied Reparation 


OPINION NO. 1532 
No. 3406. 
(20 I. C. C. Rep., 539.) 
INTERNATIONAL SALT COMPANY OF ILLINOIS, 
COMPLAINANT, AND MORTON SALT COMPANY, 
INERVENER, 
vs. 

PENNSYLVANIA RAILROAD COMPANY ET AL. 
Submitted February 27, 1911. Decided March 14, 1911. 
Reparation on shipments of coarse salt in bulk from Retsof, 

.. Y., to DetroH#, under a rate of 11 cents, subsequently 

reduced to 7.8 cents under an order by this Commission find- 

ing the former rate to be discriminatory, denied on the 
ground that the complainant has not shown that it was 
damaged, all competing shippers to Detroit from the same 
salt field having paid the same rate. Delray Salt Co. vs 

P. RR, R. Co., 18 I. C. C. Rep., 259, distinguished. 

John B. Daish and John C. Howard for complainant, 
and Morton Salt Company, intervener, 

Henry Wolf Biklé for Pennsylvania Railroad Con- 
pany and its affiliated lines. 

H. A. Taylor and T. H. Burgess for Erie Railroad 
Company and Chicago & Erie Railroad Company. 

Edgar H. Boles for Lehigh Valley Railroad Company. 

J. E. Seager and H. B. Wallace for Delaware, Lack- 
awanna & Western Railroad Company. 

W. E, McCornack for Detroit Salt Company, in- 
tervener. 

Report of the Commission. 
HARLAN, Commissioner: 

The complainant alleges that a rate of 11 cents per 
100 pounds formerly thaintained by the defendants for 
the transportation of coarse salt in bulk in carloads from 
Retsof, in the state of New York, to Detroit, in the 
state of Michigan, was unreasonable to the extent that 
it exceeded the present rate of 7.8 cents per 100 pounds. 
Reparation is demanded in the sum of $3,734.36 upon 
about 150 carloads that moved between those points 
during the period from July 15, 1908, to June 6, 1910. 

The complainant practically rests its case on our 
decision in Delray Salt Co. vs. P. R. R. Co., 18 I. C. C. 
Rep., 259, where the Commission held that inasmuch as 
the rate of 14 cents on evaporated salt from Cuy- 
lerville, in the state of New York, to Chicago had been 
scaled on the percentage basis to Detroit, there was no 
reason, so far as the record disclosed, why the curren! 
rate on coarse salt in bulk from Cuylerville to Chicago 
should not also be scaled to Detroit on the 78-per-cent 
basis. The rate then current on coarse salt in bulk 
was the present rate of 10°cents. The order as entered 
gave the defendants the option for the future of raising 
their rate to Chicago from 10 cents to 14 cents and leay- 
ing their rate to Detroit unchanged, or of continuing to 
maintain their 10-cent rate to Chicago, and in that event 
to scale it back to Detroit on the 78-per-cent basis to 4 
rate of 7.8 cents per 100 pounds. The defendants pre- 
ferred to accept the latter alternative for the reason, 
brought out very clearly in International Salt Co. of 
Ill, vs. G. & W. R. R. Co., 20 I. C. C. Rep., 530, that an 
advance in their 10-cent rate to Chicago would have 
resulted in a diversion to the lake-and-rail routes of 4 
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substantial part of their very extensive all-rail move- 
ment to that point. They therefore concluded to reduce 
the rate on their small movement of salt from Cuyler- 
ville to Detroit to 7.8 cents per 100 pounds; and this 
rate was made effective also from Retsof and other 
points in western New York. Reparation amounting to 
$273.74 was awarded on the past shipments of complain- 
ant, on the general ground that under all the circum- 
stances there shown of record, and in view of the 10- 
cent rate from Cuylerville to Chicago, a reasonable rate 
to Detroit would have been 7.8 cents per 100 pounds. 

With that case before it as a precedent, and in view 
of the fact that Retsof is within a few miles of Cuyler- 
ville and therefore ought to and ordinarily does take 
the same rate adjustment, the complainant in this pro- 
ceeding also demands reparation on its movements of 
coarse salt in bulk from Retsof to Detroit, while the 
ll-cent rate was still in effect. We find little difficulty, 
however, in distinguishing the two cases. The Delray 
company was a manufacturer of and dealer in evaporated 
salt at Detroit. In order to meet a constantly increas- 
ing demand by the trade for mixed carloads of different 
kinds and grades of salt, and in order to compete with 
the complainant in this proceeding in the sale of mixed 
carloads in the markets reached by both, the Delray 
company required some rock or coarse salt. This is 
bought at Cuylerville; but, as indicated by the amount 
of reparation awarded, the traffic from the latter point 
to Detroit was not extensive. For the shorter haul from 
Cuylerville to Detroit it was required to pay 11 cents 
per 100 pounds, while the complainant in this case at 
the same time was paying but 10 cents to get its coarse 
salt from Retsof to Chicago by rail. The two com- 
panies, it will be noted, were not competing with one 
another at Detroit, but in the markets beyond Detroit, 
and on an unequal basis of rates. Having already the 
advantage of a 10-cent rate on coarse salt to Chicago 
for competition in the markets beyond, while the Delray 
company, competing in the same markets, was paying 
11 cents to Detroit, the complainant here had not ob- 
jected to the 11-cent rate to Detroit. There was, in fact, 
ho reason why it should have complained of that rate, 
because its salt mined at Retsof was competing at De- 
troit only with the rock salt mined at Cuylerville and 
other points in the same field; and all these mines were 
paying the same li-cent rate and now pay the same 
reduced rate of 7.8 cents to that point. 

As the Delray company was not doing business at 
Cuylerville but at Detroit, it was damaged by the ii-cent 
rate to Detroit, for it had to use that rate in its com- 
petition in the markets beyond Detroit reached by this 
complainant under a 19-cent rate to Chicago. We there- 
fore held that the ll-cent rate from Cuylerville to De- 
troit was discriminatory when compared with the 10- 
cent rate from Cuylerville to Chicago. But the complain- 
ant in this proceeding was the shipper that was shown 
in that case to be getting the benefit of the 10-cent rate 
to Chicago, and was the competitor complained of by the 
Delray Salt Company. The particular element of dam- 
age there shown is therefore altogether lacking in this 
proceeding. This complainant was competing in Detroit, 
hot with the Delray Salt Company, but with the Cuyler- 
Ville mines and the mines elsewhere in the same salt 
field in western New York, all of which then had and 
now have the benefit of the same rate to Detroit. It 
Seems reasonably clear therefore that the complainant 
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here shipped as much salt to Detroit under the 1l-cent 
rate as it could have shipped under the rate of 7.8 cents 
if that rate had been in effect from all the competing 
points in western New York. The complainant here, 
never having found any objection to the 1l-cent rate to 
Detroit, demanded of it and all of its rock-salt com- 
petitors in that salt field, seeks now to come in under 
Delray Salt Co. vs. P. R. R. Co., supra, and secure the 
benefit, on its past shipments to Detroit, of our finding 
in that case. But the two cases are altogether different, 
In that case the complainant showed the discrimination 
or disadvantage to it in competing in the markets be- 
yond Detroit on the l1l-cent rate as against the 10-cent 
rate to Chicago. In this case all of the rock-salt pro- 
ducers in the salt field in question were reaching and 
now reach Detroit on an equal basis. The element of 
discrimination or of any damage arising out of dis- 
crimination is therefore lacking. As was said in Par- 
sons ys. C. & N. W. Ry. Co., 167 U. S., 447, at page 460: 

The only right of recovery given by the interstate commerce 
act to the individual is to the “‘person or persons injured thereby 
for the full amount of damages sustained in consequence of any 
of the violations of the provisions of this act.’’ So, before any 


party can recover under the act he must show not merely the 
wrong of the carrier, but that wrong has in fact operated to his 


injury. 

It wiil be observed that in International Salt Co. of 
Ill. vs, G. & W. R. R. Co., supra, which was heard with 
this case and ought to be read in connection with this 
report, we found the 10-cent rate to Chicago to be the 
result of competition of the rail-and-lake lines. Neither 
in that case nor in this do we deal with the question of 
the reasonableness of the rates per se; and our con- 
clusions here are based on the special facts shown of 
record. 

The complaint is without merit and must be dis- 
missed. 


Storage Practice Not Unreasonable 


—_——- 


OPINION NO. 1330 
No. 3393. 
(20 I. C, C. Rep., 627.) 
CHARLES GOLDENBERG 
VS. 
CLYDE STEAMSHIP COMPANY. 
Submitted December 27, 1910. Decided April 4, 1911. 


Upon the facts disclosed by the record; Held, that defendant's 
action in connection with the storage of the -property in 
question was not unreasonable and that complainant is not 
entitled to reparation: but that defendant has failed to com- 
ply with the law by reason of the fact that it has not filed 
with the Commission a tariff stating definitely the storage 
privileges and charges applicable to shipments over its line 
which move partly by railroad and partly by water under a 
common arrangement for a continuous shipment. 

C. E. Outterson for complainant. 


W. P. Levis for defendant. 


Report of the Commission, 
BY THE COMMISSION: 

The complainant is a wholesale dealer in rice, and 
has his principal place of business in Philadelphia, Pa. 
The defendant is a common carrier by water, and is 
engaged in the transportation of property partly by 
railroad and partly by water under a common arrange- 
ment for continuous shipment. In a petition, filed July 
13, 1910, complainant alleges that by reason of the action 
of defendant he was required to pay an unlawful storage 
charge at Philadelphia, and asks reparation in the amount 
of the charge so paid. 





















































































































































































































































































































































































































































































































In October, 1908, the New Orleans Rice Company 
shipped from Crowley, La., 597 pockets of rice, con- 
signed to ‘the shipper’s order, Philadelphia, Pa., with 
request to notify Charles Goldenberg at that place. The 
shipment, moved by rail from Crowley to New Orleans, 
by water from New Orleans to New York, where it was 
received by defendant, carried to Philadelphia and un- 
loaded on its pier at that city on November 6, 1908. 
The next day complainant was advised of the arrival 
of the rice, and notified to remove the same from the 
wharf within four days. On November 11 the rice was 
removed by defendant from its dock and stored in a 
public warehouse. On November 13 the complainant be- 
came possessed of the bill of lading for the shipment by 
paying a draft attached thereto, and on November 14 
presented it to the defendant. On orders from com- 
plainant the rice was delivered to individual purchasers 
thereof from time to time up to December 28, and the 
total storage bill was $52.24, the amount of reparation 
asked. Defendant did not receive any part of the 
charge made by the public warehouse. This proceeding 
is brought upon the theory that complainant was entitled 
to free storage upon defendant’s wharf for four days, 
exclusive of Sundays and legal holidays, after notice of 
arrival of the shipment, and that he was deprived of 
this right by defendant’s action in sending the rice to 
a public warehouse prior to the expiration of four days. 

The defendant had no tariff on file with the Com- 
mission covering wharfage or storage privileges applic- 
able to this shipment. The rice moved under a joint 
rail-and-water rate named in a tariff which referred to 
issues of individual lines, parties to the tariff, and law- 
fully on file with the Interstate Commerce Commission, 
for rules and regulations regarding storage, terminal 
charges, etc.; but the Clyde Line did not at that time, 
nor does it at the present time, file a tariff of its own 
containing rules regarding length of time shipments may 
remain on its wharves or other premises or providing 
storage charges. It follows that we have before us the 
lawfulness of a regulation or practice not covered by a 
tariff on file. In Memphis Freight Bureau vs. K. C. S. 
Ry. Co., 17 I. C. C. Rep., 90, the Commission held that 
where a transportation service has been rendered for 
which no tariff authority exists, and the shipper has paid 
the sum claimed by the carrier for that service, the 
Commission has jurisdiction to determine the reason- 
able charge for the service and to order repayment of 
the amount in excess thereof collected by the carrier. 
Upon this principle the Commission has authority to 
determine the issue here presented, whether the time 
allowed by defendant for removal from the wharf was 
in this case reasonable. 

We are of opinion that complainant was not dam- 
aged by any unreasonable practice of defendant in lim- 
iting the free time for removing the shipment. It is to 
be observed that complainant did not become the owner 
of the bill of lading until November 13, two days after 
the shipment had been placed in storage, and therefore 
could not have removed the shipment from the steamship 
company’s docks even if four full days of free time, 
exclusive of a Sunday which intervened, had been 
allowed. Consequently complainant’s claim for repara- 
tion should be denied. 

Before concluding this case we should inquire 
whether defendant is not violating the act to regulate 
commerce by its failure to file a tariff stating definitely 
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its storage privileges and charges at Philadelphia. Sec. 
tion 1 of the act provides that the term “transportation” 
shall include: 


All services in connection with the receipt, delivery, eleva- 
tion, and transfer in transit, ventilation, refrigeration or icing, 
storage, and handling of property transported; 
and section 6 of the act makes it the duty of all carriers 
subject thereto to file tariffs which shall 


state separately all terminal charges, storage charges, icing 
charges, and all other charges which the Commission may re- 
quire, all privileges or facilities granted or allowed and any 
rules or regulations which in any wise change, affect, or de- 
termine any part or the aggregate of such aforesaid rates, fares, 
and charges, or the value of the service rendered to the passen- 
ger, shipper, or consignee. 


It is therefore obvious from the plain language of 
the act that defendant has failed to comply with the 
law by its omission to file a tariff stating the storage 
facilities which will be allowed at Philadelphia. It is 
also apparent that in the absence of a tariff of this 
nature defendant can discriminate as it pleases in the 
matter of storage between individual shippers. No case 
of such discrimination is proved by this record, but the 
tariff situation should not be such that discrimination 
between individual patrons of the company is possible 
thereunder, 

This complaint will be dismissed, but if defendant 
does not within thirty days from the date hereof file a 
tariff defining its storage privileges and charges at Phil- 
adelphia, appropriate action will be taken to enforce 
compliance by it with the provisions of the statute. 


Again Hits Ambiguous Tariffs 


OPINION NO. 1534 
No. 3135, 
(20 I. C. C. Rep., 546.) 
PACIFIC COAST BISCUIT COMPANY 
vs. 
SPOKANE, PORTLAND & SEATTLE RAILWAY COM- 
PANY ET AL. 
Submitted November 7, 1910. Decided April 4, 1911. 


1. The classification of an article of commerce should be stated 
in terms which the shipping public may readily under- 
stand. Tariffs are to be construed according to their 
language, and the intention of the framers and the prac- 
tice of the carriers do not control. Newton Gum Co. vs. 
C., B. & Q. R. R. Co., 16 I. C. C. Rep., 341. 


2. Upon complaint alleging improper assessment of charges on 
shipments of peanut roasters from Peoria, Ill., to Port- 
land, Ore., and Seattle, Wash.; Held, that, as shipped, 
said traffic was entitled to first class rates and that rates 
of 1% and 2 times first class applied to said shipments 
resulted in overcharges above the tariff rate. 

Lew Anderson for complainant. 

James B. Kerr for Spokane, Portland & Seattle 
Railway Company; Northern Pacific Railway Company; 
Chicago & Northwestern Railway Company; and Chi- 
cago, St. Paul, Minneapolis & Omaha Railway Company. 


F,. V. Brown for Great Northern Railway Company. 


Report of the Commission. 
BY THE COMMISSION: 

Complainant is a corporation, with its principal place 
of business at Portland, Ore., and branch offices at 
Seattle, Wash., and other points on the Pacific Coast, 
engaged in the manufacture of confectionery, biscuit 
and kindred articles, and in jobbing peanut roasters. 
In its petition, filed March 1, 1910, complaint is made 
of charges exacted by defendants for transportation of 
certain less than carload shipments of peanut roasters 
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as unjust and unlawful because based on a higher rate 
than that prescribed by the tariff. Reparation is asked. 

Eleven shipments of peanut roasters were made by 
complainant from Peoria, Ill., nine of them to Portland, 
Ore., and two to Seattle, Wash., all of which moved 
between October 16, 1908, and December 19, 1909. 
The roasters were of three different styles, named, re- 
spectively, “Boss on Wheels,” “Celebrated Rival” and 
“Nickel Mint.” The first is constructed entirely of 
metal. The other two are constructed principally of 
metal, but each has a glass case in a wood frame, 
used partly to preserve warmth in roasted peanuts, and 
partly as a show case. The glass case is readily de- 
tachable from the “Celebrated Rival,” but it cannot 
be removed from the “Nickel Mint” without danger of 
injury to the machine except by a skilled mechanic, 
As shipped, the wheels, axles, springs and other de- 
tachable parts, including the glass case of the “Cele- 
brated Rival,” in so far as would conduce to economy 
of space, were removed from the bodies of the machines, 
and the parts were packed and boxed or crated sep- 
arately from the bodies. 

The aggregate weight of the shipments was 7,175 
pounds, and charges were exacted at a double first class 
rate of $6 per 100 pounds on the first shipment, and 
at a rate of 1% times first class, or $4.50. per 100 
pounds on the other shipments, amounting in all to 
$333.14. Complainant asserts that the first class rate 
of $3 per 100 pounds should have been applied under 
a reasonable construction of the tariffs. 

Western Classification in effect October 17, 1908, 
when the first shipment moved, and to which defend- 


ants were parties, provided the following ratings on 
peanut roasters: 


Roasters, peanut, including roasters mounted on wheels and 
propelled either by hand or horse power: 


S. u. [set up]—Not boxed or crated, 3% times first class; 
boxed or crated, double first class. 


Completely k. d. [knocked down] and crated, first class. 

Subsequent issues of the classification, in effect 
when the later shipments moved, modified the foregoing 
rate basis as follows: 


Roasters, peanut, including peanut roasters, corn poppers, 
and candy wagons combined: 


S. u. [set up]—Not boxed or crated, 3% times first class; 
boxed or crated, 1% times first class. 


Completely k. d. [knocked down] and crated, first class. 

Under Trans-Continental Freight Bureau tariffs in 
effect when the several shipments moved, peanut roasters 
were subject to class rates; and the rates from Peoria, 
fll., to Portland, Ore., and Seattle, Wash., were as 
follows: First class, $3; 1% times first class, $4.50; 
and double first class, $6 per 100 pounds. 

Complainant contends that the shipments in ques- 
tion were “completely knocked down,” and therefore 
entitled to the rate of $3 per 100 pounds. Defendants 
contend that to meet the requirement the manufactured 
article must have all its parts detached and packed 
flat, even though to separate and so pack the parts 
would injure or destroy the article, In other words, 
if the article be so manufactured that some of its 
parts cannot be detached, while others may be, without 
injury or destruction of the article itself, all the parts 
must nevertheless be removed, or the article cannot 
be regarded as “completely knocked down,” and must 
be rated as “set up.” The Western Classification con- 
tains no definition of the term, “completely k. d.” as 
applied to peanut roasters. The term is used as to 
humerous other articles in the classification, such as 
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furniture and agricultural implements. The terms “k. 
d.” (knocked down) and “k. d. flat” (knocked down 
flat) are also frequently so used. The difference in 
meaning, if any, between “completely k. d,.” and “k. d. 
flat” is not stated. The classification affords no means 
of determining the difference between those terms, and 
the application of rates thereunder is apparently a 
matter within the discretion of the inspector who ex- 
amines the shipment. In this respect the classification 
is ambiguous and confusing. 

Neither of the machines involved in this case could 
be so taken apart as to bring it within the meaning 
of the term “completely k. d.,” as interpreted by de- 
fendants, without injury to the machine and probable 
destruction of some of its parts. And yet it was not 
questioned at the hearing that the “Boss on Wheels” 
was “completely k. d.,” though the evidence showed 
that only the wheels, axles and springs were removed 
from the body. Moreover, the Northern Pacific Railway 
Company and Chicago, St. Paul, Minneapolis & Omaha 
Railway Company expressly admit in their answers 
that, with the wheels, axles and springs removed and 
packed separately, the “Boss on Wheels” was “com- 
pletely k, d.” within the meaning of the classification. 
As to the “Celebrated Rival,’ the same defendants also 
admit in their answers that, with the wheels, axles, 
springs and glass case removed, if the glass case were 
“packed flat inside,” that machine also would be “com- 
pletely k. d.,” though the interior mechanism were not 
detached from the body. It thus appears that the 
interpretation by some of the defendants themselves is 
not in harmony with their contention at the hearing, 
which fact only serves to emphasize the statement 
already made that the terms used in the classification 
are ambiguous and confusing. If defendants’ interpreta- 
tion were accepted, compliance with the requirement 
would be practically impossible as to any of the roasters 
here involved. Especially would this be true of the 
“Celebrated Rival’ and “Nickel Mint.” The glass case 
of each would have to be knocked down and packed 
flat, which could not be done without breaking joints 
which are glued together and perhaps destroying parts 
of the frame which hold the glass. 

It is not just or fair to the shipping public to 
promulgate as a basis for determining rates a classifi- 
cation the terms of which are indefinite or imprac- 
ticable of application, either in whole or in part. 
Shippers must necessarily be more or less misled 
thereby, and any effort on the part of carriers to apply 
the classification by a lax interpretation thereof must re- 
sult in inextricable confusion. The classification of an 
article of commerce should be plainly and clearly stated in 
terms that the shipping public may readily understand. 
Tariffs are to be construed according to their language, 
and the intention of the person who framed the tariff, 
or the arbitrary practice of the carriers thereunder 
may not be looked to as authoritative construction 
thereof. Newton Gum Co, vs. C., B. & Q. R. R. Co, 
16 I. C. C. Rep., 341 

Under all the circumstances, our conclusion is, and 
we find, that the shipments in question were fairly 
entitled to the first class rate of $3 per 100 pounds 
under the classification Further, we find that the 
charges exacted upon these shipments constitute over- 
charges above the tariff rates so far as they exceeded 
charges which would have accrued under the first class 
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rate, and that defendants should refund to complainant, 
without the requirement of an order of the Commission, 
the sum of $117.89, with interest from December 18, 
1909. Upon receipt of satisfactory evidence that refund 
of the overcharge has been made, the complaint will 
be dismissed. It is assumed that defendants will pro- 
ceed promptly to so amend their classification as to 
make definite and unmistakable provision for application 
of the various rates here in question. 





Bottled Beer Rate Condemned 


OPINION NO. 1535 
No. 3449. 
(20 I. C. C. Rep. 550.) 
W. J. SCHEUING 
vs, 
LOUISVILLE & NASHVILLE RAILROAD COMPANY. 
Submitted January 20, 1911. Decided April 4, 1911. 


1. The fact that for a long time there had been no movement 
of a particular commodity is no justification for the 
maintenance of an unreasonable rate; neither is the prob- 
able effect of state prohibitory laws upon the tonnage. 


9 


2. Defendant’s rate of 56% cents on bottled beer, in casks, car- 
loads, from St. Louis, Mo., to Cullman, Ala., found to be 
unreasonable and rate of 37 cents prescribed for future. 
Reparation awarded. 

Emil Ahlrichs for complainant. 

N. W. Proctor for defendant. 


Report of the Commission. 
BY THE COMMISSION: 

Complainant is a dealer in bottled beer, soda water 
and tobacco, with place of business at Cullman, Ala. 
By petition, filed August 4, 1910, he alleges that he 
was charged by defendant an unreasonable rate for 
the transportation of a carload of bottled beer in casks 
from St. Louis, Mo., to Cullman, Ala. He also alleges 
discrimination against Cullman in favor of Birmingham 
and violation of the long and short haul provisions 
of the act. Reparation and the establishment of a rea- 
sonable rate for the future are asked. At the hearing 
complainant submitted evidence showing the movement 
of three carloads of bottled beer between the points 
in question, and his prayer for reparation was amended 
to include the two additional cars, 

The shipments, aggregating 74,000 pounds of bottled 

beer, moved between June 28 and September 1, 1910. 
One of the cars also contained advertising matter, 
hardware, signs, etc., weighing 247 pounds, upon which 
charges vere collected in the sum of $2.52. Based on 
class E rate of 56% cents per 100 pounds, in carloads, 
freight charges amounting to $418.10 should have been 
imposed on the beer. The amount actually collected, 
however, was $420.10, an overcharge of $2. 
" From St. Louis defendant’s line extends southeast 
through Decatur and Cullman to Birmingham. The dis- 
tance to Decatur is 446 miles, to Cullman 478, and to 
Birmingham 532. Decatur is a junction of defendant’s 
road and the Southern Railway; Cullman is located only 
on line of defendant, while Birmingham is the point 
of convergence of many lines, There is no commodity 
rate in effect to Cullman and the class rate of 56% 
cents applies. To Decatur, 32 miles north of Cullman, 
and to Birmingham, 54 miles south of Cullman, a 
commodity rate of 30% cents, carload minimum 24,000 
pounds, is effective. 
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Although intermediate to Birmingham as to traffic 
from St. Louis via defendant’s line, Cullman is not 
intermediate via any of more than 15 other available 
routes to Birmingham. The short-line mileage from St. 
Louis to Birmingham is 478 miles, made by the Mobile 
& Ohio Railroad. Besides the defendant, the Illinois 
Central, Southern, St. Louis & San Francisco, and 
Mobile & Ohio all reach Birmingham over their own 
or leased rails. Birmingham is an active commercial 
and industrial center, carrier and market competition 
is keen, and the rate to that point is influenced by 
many conditions not obtaining at Cullman. Defendant 
has filed with this Commission its application for relief 
under the fourth section of the act as amended, and, 
pending action upon that application, which embraces 
the present rate adjustment between Birmingham and 
Cullman, the long and short haul feature of this case 
will not be further considered. Cullman and Birmingham 
do not compete in the sale of beer in intermediate 
territory, and complainant stated that he was not dam- 
aged by the lower rate to Birmingham. He further 
stated that if that rate were raised to equal the present 
Cullman rate, his complaint would not be satisfied, On 
the facts of record we are not. prepared to say that 
Cullman is unduly prejudiced to the advantage of Bir- 
mingham. 

It remains, then, to consider the reasonableness 
of the 5614-cent rate to Cullman. As stated, the rate 
from Decatur to Cullman is 17 cents, making the com- 
bination of intermediate rates 47% cents as against the 
joint class rate of 56% cents. In its brief defendant 
stated that it would publish a rate of 47% cents from St. 
from Decatur is Cullman is 17 cents, making the com- 
bination of intermediate rates 47% cents from St. 
Louis to Cullman. It contends that competitive condi- 
tions at Decatur are similar to those at Birmingham 
and that most of the lines competing for Birmingham 
business from St. Louis also compete for Decatur busi- 
ness. However, it could be said with equal force that 
any routes from St. Louis to Decatur could be easily 
extended to Cullman via defendant’s line. The _ short- 
line mileage to Decatur is 407 miles, made by the 
Mobile & Ohio to Corinth, Miss, and the Southern 
Railway beyond, Via the line of defendant the distance 
is 446 miles, only 39 miles greater, and the entire haul 
is performed by its line. The rate of 30% cents to 
Decatur via defendant’s line produces revenue of 1.36 
cents per ton mile; the rate of 56% cents to Cullman 
produces revenue of 2.36 cents per ton mile; and to 
Birmingham the 30%-cent rate produces revenue of 1.14 
cents per ton mile. 

Commodity rates on beer from St. Louis are ap- 
plicable to a number of Alabama points. Alabama City, 
a station on the lines of defendant, Nashville, Chatta- 
nooga & St. Louis Railway, Alabama Great Southern 
Railroad, and Southern Railway, between 65 and 70 
miles farther east than Birmingham, takes a commodity 
rate of 35% cents; Anniston, Ala., on the lines of de- 
fendant and the Southern Railway, $9 miles farther 
east than Birmingham, a commodity rate of 35% cents; 
Opelika, Ala., on the Central of Georgia Railway and 
the Western of Alabama, 129 miles farther southeast 
than Birmingham, a commodity rate of 40 cents. While 
these points are all located on the lines of more than 
one railroad and certain elements of competition may 
exist, the haul is from 100 to 200 miles farther than 
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the haul to Cullman,.and in some instances is performed 
by more than one line, 

Defendant stated that there had been almost no 
movement of beer in carload quantities from St. Louis 
to Cullman and that therefore no commodity rates had 
been established. At the hearing and in its brief it 
laid great stress upon the Alabama statute which pro- 
hibits the sale of beer within the state. It argued that 
no appreciable tonnage in this commodity could be 
expected to move into Alabama because beer for private 
consumption would rarely be ordered in carload quan- 
tities, and its reshipment to points without the state 
was almost as effectively prohibited by the resulting 
freight charges. Great anxiety was also manifested lest 
the Commission, by reducing the rate to Cullman, might 
aid and abet a violation of this statute. It doubtless 
overlooked the fact that a similar construction might 
be placed on its own action in giving favorable rates 
to Decatur ard Birmingham. However, a shipper is 
entitled to have his interstate freight moved at rea- 
sonable rates. To regulate these rates is our function; 
to enforce state laws, the duty of the state. The fact 
that for a long time there had been no movement of 
a particular commodity is no justification for the main- 
tenance of an unreasonable rate. Neither is the prob- 
able effect of state prohibitory laws upon the tonnage 
material. 

In the absence of commodity rates, beer moves 
upon class E rates in Southern Classification territory. 
From St. Louis, Mo, the class E rates are, to Decatur 
42 cents, to Cullman 56% cents, and to Birmingham 47 
cents. No reason appears why the rate to Cullman 
should be relatively higher in the case of an article 
which is generally given a commodity rate than in 
the case of articles which are carried at class rates. 
Allowing the same relative adjustment between Bir- 
mingham and Cullman which exists in respect of class 
rates, the rate on beer should not exceed 37 cents per 
100 pounds. ; 

Under all the circumstances we are of opinion and 
find that defendant’s rate of 56% cents per 100 pounds 
on bottled beer in casks from St. Louis, Mo., to Cullman, 
Ala., was and is unreasonable and that a reasonable 
rate to be charged for the future should not exceed 
37 cents per 100 pounds, minimum carload weight 
24,000 pounds. We are further of opinion that com- 
plainant is entitled to damages in an amount equal 
to the difference between the charges paid, including 
the $2 overcharge, and the charges which would have 
accrued under a rate of 37 cents, or $144.30, with in- 
terest from September 5, 1910. 

An order will be entered accordingly. 


ORDER. 

At a general session of the Interstate Commerce 
Commission, held at its office in Washington, D. C,, on 
the 4th day of April, A. D. 1911. 

Present: Judson C. Clements, Charles A. Prouty, 
Franklin K. Lane, Edgar E. Clark, James S. Harlan, 
Charles C. McChord, Balthasar H, Meyer, Commissioners. 

No. 3449. 
W. J. SCHEUING 
vs, 
LOUISVILLE & NASHVILLE RAILROAD COMPANY. 

This case being at issue upon complaint and answer 

on file, and having. been duly heard and submitted 
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by the parties, and full investigation of the matters 
and things involved having been had, and the Com- 
mission having, on the date hereof, made and filed a 
report containing its findings of fact and conclusions 
thereon, which said report is hereby referred to and 
made a part hereof: 

It is ordered, That the above-named defendant be, 
and it is hereby, notified and required, on or before 
the Ist day of June, 1911, to cease and desist, and for 
a period of two years thereafter to abstain, from charg- 
ing, demanding, collecting, or receiving its present rate 
for the transportation of bottled beer in carloads from 
St. Louis, Mo., to Cullman, Ala. 

It is further ordered, That said defendant be, and 
it is hereby, notified and required, on or before the 
Ist day of June, 1911, to establish, and for a period 
of two years thereafter to maintain and apply to the 
transportation of bottled beer in carloads from St. Louis, 
Mo., to Cullman, Ala., a rate not in excess of 37 cents 
per 100 pounds, minimum carload weight not in excess 
of 24,000 pounds. 

And it is further ordered, That the above-named 
defendant be, and it is hereby, authorized and directed, 
on or before the ist day of June, 1911, to pay unto 
complainant, W. J. Scheuing, the sum of $144.30, with 
interest thereon at the rate of 6 per cent per annum from 
September 5, 1910, as reparation for an unreasonable 
rate charged for the transportation of three carloads 
of bottled beer in casks from St. Louis, Mo., to Cullman, 
Ala., which rate so charged has been found by this 
Commission to have been unreasonable, as more fully 
and at large appears in and by said report. 


Interstate Sheep Rate Upheld 


OPINION NO. 1529 
No. 3326. 
(20 I. C. C. Rep., 573.) 
BIG CANYON RANCH COMPANY AND CORDER & CO., 
INTERVENER, 
vs, 
GALVESTON, HARRISBURG & SAN ANTONIO RAIL- 
WAY COMPANY ET AL, 


Submitted January 10, 1911. Decided April 4, 1911. 


Complainant alleges that the charges exacted by defendants for 
transportation of certain carloads of sheep from Dryden and 
Sanderson, Tex., to Soldani, Okla., were unreasonable. — It 
appears that the shipments moved from pcints of origin to 
Fort Worth, Tex., where freight charges were paid, and 
delivery made to the shipper’s agent, who thereupon took out 
new bills of lading for the movement to Soldani; Held, that 
the movement to Fort Worth was intrastate and therefore 
not subject to the jurisdiction of the Commission, and that 
the charges for the interstate movement beyond Fort Worth 
do not appear to have been unreasonable. Complaint dis- 
missed. 





J. B. Ross for complainant. 

F. C. Dillard, H. M. Garwood and J. R. Christian 
for Galveston, Harrisburg & San Antonio Railway Com- 
pany. 

J. L. West for Missouri, Kansas & Texas Railway 
Company of Texas. 

T. J. Norton and J. S. Hershey for Atchison, To- 
peka & Santa Fe Railway Company and Gulf, Colorado 
& Santa Fe Railway Company. 


Report of the Commission. 


BY THE COMMISSION: 
Complainant, a corporation engaged in the live stock 
business, has its principal office in San Antonio, Tex., 
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and a stock ranch in Terrell County, Texas. The inter- 
vener is a partnership engaged in the same business, 
having its principal office and a stock ranch in the 
same county. In petitions filed June 16, 1910, it is 
alleged that the combination of intermediate rates 
charged by defendants, aggregating $119.90 per double- 
deck car, for the transportation of a number of carloads 
of stock sheep shipped April 28, and May 1, 1909, from 
Dryden and Sanderson, Tex., to Soldani, Okla., were, 
as applied to such through transportation, unjust and 
unreasonable to the extent that they exceeded a joint 
rate of $83.35 per car applicable on stock cattle be- 
tween the same points. Reparation is asked. 

The shipments of complainant were made from 
Sanderson and those of the intervener from Dryden. 
They moved via the Galveston, Harrisburg & San An- 
tonio Railway, on which Sanderson and Dryden are 
located, to San Antonio, Tex., thence via the Missouri, 
Kansas & Texas Railway to Fort Worth, Tex., and 
from that point via the Gulf, Colorado & Santa Fe 
and Atchison, Topeka & Santa Fe railways to des- 
tination, On account of drought in the vicinity of San- 
derson and Dryden these stock sheep were sent to 
Oklahoma to pasture. The testimony is that no similar 
shipment of sheep had ever been made from those 
points before and none has been made since. 

Live stock contract bills of lading were issued at 
Dryden and Sanderson by the initial carrier for the 
transportation of the sheep, which were consigned to 
an agent of the complainant and intervener at Fort 
Worth, and were shipped in 26 double-deck and 58 
single-deck cars. At Fort Worth charges to that point 
were paid at the rate of 30 cents per 100 pounds, at 
minimum weights of 22,000 and 11,000 pounds for double 
and single deck cars, respectively, amounting to $66 
and $33 per car. The sheep were unloaded, ‘fed and 
watered at the stock yards at Fort Worth, and after 
having remained there overnight reloaded. The reload- 
ing was into 34 double-deck and 41 single-deck cars 
which were, with but few exceptions, other and different 
from those in which the sheep had been transported 
from Dryden and Sanderson to Fort Worth. The cars 
were delivered at North Fort Worth to the Gulf, Colo- 
rado & Santa Fe Railway Company, which issued bills 
of lading for the transportation from Fort Worth to 
Soldani, and collected prepayment of freight charges 
for the new movement at rate of 24% cents per 100 
pounds, or $26.95 for single-deck and $53.90 for double- 
deck cars. 

Previous to shipping the sheep complainants had 
sent stock cattle to a point in Oklahoma on the Midland 
Valley Railway. At that time they were informed that 
there were no joint through rates in effect via Fort 
Worth, although there were such rates established via 
Rosenberg, the junction point of the Galveston, Harris- 
burg & San Antonio and Gulf, Colorado & Santa Fe 
railways. In order to secure a possibly quicker service, 
however, complainants routed the shipments of stock 
cattle via Fort Worth at a combination of rates not 
greatly in excess of the through rate via Rosenberg. 
When they later desired to ship the sheep they found 
themselves confronted by the same situation, that is, 
that there were no joint through rates in effect via 
Fort Worth. Although they decided to ship four weeks 
in advance of the actual forwarding, they assumed that 
the rates applicable on stock sheep would be no higher 
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than the rates on stock cattle, and, without making 
any examination of the tariffs, inquiry of the carrier, or 
application for the establishment of joint through rates, 
routed the sheep via the Missouri, Kansas & Texas 
Railway to Fort Worth. The distance from Dryden via 
San Antonio to Fort Worth via the Galveston, Harris- 
burg & San Antonio and the Missouri, Kansas & Texas 
is 563 miles, and from Sanderson 584 miles, The dis- 
tance from Fort Worth to Soldani is 314 miles. Via 
the Galveston, Harrisburg & San Antonio, Gulf, Colo- 
rado & Santa Fe and Atchison, Topeka & Santa Fe 
companies the distances from Dryden and Sanderson 
to Soldani are, respectively, 1,053 and 1,074 miles. 

When these shipments moved there was no joint 
through rate on stock sheep via any route from Dryden 
and Sanderson to Soldani. The rate for a distance of 
600 miles and over 550 miles, applicable from Dryden 
and Sanderson to Fort Worth, was, and is, on stock 
sheep, double-deck cars, minimum weight 22,000 pounds, 
30 cents per 100 pounds; and from Fort Worth to 
Soldani, on a similar car and minimum, 24% cents per 
100 pounds. Via Rosenberg the combination aggregated 
$127.60 per car. 

The rate on stock cattle, Dryden to Soldani, is 
$80.50, and from Sanderson to Soldani, $83.35, for a 
36-foot car. The rate on beef cattle from Sanderson 
to Kansas City is 48% cents per 100 pounds, for sheep, 
Sanderson to Kansas City, 52% cents per 100 pounds. 
Since these shipments moved defendants have estab- 
lished a joint through rate on stock sheep applicable 
via Rosenberg, which from Sanderson and Dryden to 
Soldani is $15 per car higher than the rate on stock 
cattle, or $98.35. All of the joint through rates are 
applicable via routes other than that traversed by the 
shipments in controversy. 

Complainants argue that it having been the inten- 
tion, so understood by the agent of the initial defend- 
ant, to make a through shipment to Soldani, the ap- 
plication of a combination of intermediate rates on 
stock sheep higher than that on stock cattle, resulted 
in the exaction of an unreasonable charge, Defendants 
maintain that the transportation from Sanderson and 
Dryden to Fort Worth was intrastate and not within 
the jurisdiction of this Commission, and that the sep- 
arately established rates were just and reasonable. 

The facts disclosed by the record bring this case 
clearly within the rule announced by the Supreme Court 
of the United States in G., C. & S. F. Ry. Co. vs. Texas, 
204 U. S., 403. As noted,the freight charges up to Fort 
Worth were paid at that point, the property was de 
livered into the possession of the shipper, and a new 
contract with another carrier for transportation of the 
sheep to Soldani was executed. Although it was un- 
doubtedly the intention of the shipper to forward the 
sheep from point of origin to Soldani, in the case 
above cited, the court held that the intention of the 
shipper is immaterial, and that the question whether 
a particular shipment is subject to state or federal laws 
must be determined by examination of the contract for 
transportation. In the present case the Galveston, Har- 
risburg & San Antonio Railway Company and the Mis- 
souri, Kansas & Texas Railway Company were under 
no obligations, nor had they any right, to transport or 
forward the shipments beyond Fort Worth, Upon de- 
livery at that point the transportation required by the 
shipper was completed. It follows that the first move 
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ment and the charges therefor were not subject to 
the act to regulate commerce or the jurisdiction of this 
Commission. Upon the facts now within our knowl- 
edge we do not find that the rate from Fort Worth 
to Soldani is unreasonable. Complainant’s prayer for 
reparation must therefore be denied. 

As to the reasonableness of the present rates on 
sheep, which are $15 per car in excess of the rates on 
cattle from Sanderson and Dryden to Soldani, as well 
as the propriety of a rate to Kansas City which is less 
for a longer than for a shorter haul over the same 
line in the same direction to Soldani, no opinion is 
now expressed, as the determination thereof is un- 


necessary to proper disposition of this case. Several 
reasons have been suggested by the carriers in support 
of a higher rate on sheep, including the fact that sheep 


are given a lower carload minimum than cattle, and 
we prefer to pass upon that question in a case where 
it is properly in issue. The defendants have filed their 
applications for permission to continue the application 
of rates which prima facie contravene the principle of 
the fourth section of the act, and this application will 
be heard and disposed of in due course. The complaint 
must be dismissed, and it will be so ordered. 


Refunding Rule Held Unlawful 


OPINION NO. 1537 
No. 3701. 
(20 I. C. C, Rep., 557.) 
WILLIAM E. MOORE 
vs. 
NEW YORK & LONG BRANCH RAILROAD COMPANY. 
Submitted January 20, 1911. Decided April 4, 1911. 


A carrier’s tariff providing for adjustment of charges for com- 
mutation tickets lost by the owner thereof provided, among 
other conditions, that refund would be made only when the 
lost ticket had been found and returned to the proper officer 
of the issuing company; Held, that this condition is unduly 
discriminatory and therefore unlawful. Reparation awarded. 


S. H. McLaughlin for complainant. 
No appearance for defendant. 


Report of the Commission. 
BY THE COMMISSION: 

Complainant is a resident of Philadelphia, Pa. His 
petition herein, filed December 12, 1910, puts in issue 
the lawfulness of defendant’s regulation governing re- 
turn of purchase price of commutation tickets which 
have been lost by the owner. 

Complainant purchased from defendant on August 
1, 1910, a 50-trip season ticket, Book No. 414, between 
North Asbury Park, N. J., and New York City, limited 
for use to October 31, 1910, and paid therefor $32.20. 
The ticket was used for one trip from North Asbury 
Park to New York, then lost and never recovered. 
On August 2 complainant purchased another 50-trip 
ticket good between the same points. Defendant was 
notified of the loss and orders were issued directing 
conductors to refuse to honor any of the coupons from 
Said ticket, and there is no evidence that they were 
ever presented by anyone for passage. Demand for 
refund was made by eomplainant on the defendant at 
the expiration of the time limit of the ticket and ap- 
parently proof of ownership and identity was satisfac- 
tory, since an offer of repayment was made by defend- 


ant, provided an order of the Commission to that effect 
could be obtained. 
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Defendant has on file with the Commission a tariff, 
I. C. C. No. 3, in force since January 25, 1908, governing 
adjustment of charges for commutation or season tickets, 
which provides, among many other conditions, that 
refund will be made “only when the lost ticket is 
found and returned to the proper officer of the issuing 
company.” The form of the ticket is such that de- 
fendant can readily protect itself against fraudulent use 
thereof. The purchaser’s name appears on the inside 
cover of the book and on the coupon which is sur- 
rendered for the first trip. Upon each of the coupons 
is stamped the number of: the book. Therefore, even 
if conductors should accept coupons from a person 
other than the purchaser, that fact can be ascertained 
at expiration of the time limit by defendant’s account- 
ing department. Complainant appears to have complied 
with all the conditions except that relating to recovery 
of the lost ticket. 

Without at this time attempting to determine the 
many questions which are pending respecting the ex- 
tent of our jurisdiction over commutation fares, or to 
Say what conditions may properly be enforced in connec- 
tion with the sale of tickets at reduced rates, it seems 
obvious that carriers may not lawfully attach to the 
use of commutation tickets conditions which unduly 
discriminate between the individual purchasers thereof. 
There are many cases in which recovery of a lost ticket 
is impossible; and in view of the fact that the 
carrier is protected against fraudulent use thereof by 
the form of the ticket, as well as the conditions re 
lating to refund thereon, we see no sound reason for 
the rule here in question. It is our conclusion that it 
results in undue discrimination against complainant and 
others similarly situated and that defendant should be 
ordered to cease and desist from enforcing it. In the 
present instance we find that complainant is entitled 
to refund in an amount equal to the difference between 
the price paid for the commutation ticket and the one- 
way fare from North Asbury Park to New York, or 
$31.35, with interest from October 31, 1910. 

An order will be entered accordingly. 


ORDER. 

At a general session of the Interstate Commerce 
Commission, held at its office in Washington, D. C., on 
the 4th day of April, A. D. 1911. 

Present: Judson C. Clements, Charles A. Prouty, 
Franklin K. Lane, Edgar E. Clark, James S. Harlan, 
Charles C. McChord, Balthasar H. Meyer, Commissioners. 


No. 3701. 
WILLIAM E. MOORE 


vs. 


THE NEW YORK & LONG BRANCH RAILROAD COM- 
: PANY. 

This case being at issue upon complaint and answer 
on file, and having been duly heard and submitted by 
the parties, and full investigation of the matters and 
things involved having been had, and the Commission 
having, on the date hereof, made and filed a report 
containing its findings of facts and conclusions thereon, 
which said report is hereby referred to and made a part 
hereof: 

It is ordered, That said defendant be, and it is 
hereby, notified and required to cease and desist, on 
or before the 1st day of June, 1911, and for a period 
of two years thereafter to abstain, from enforcing its 





















































































































































































































































































































































present rule or regulation to the effect that refund 
will be made in connection with lost commutation or 
season passenger tickets only when the lost ticket is 
found and returned to an officer of the issuing com- 
pany. 

It is further ordered, That the defendant be, and 
it is hereby authorized and directed, on or before the 
Ist day of June, 1911, to pay unto the complainant, 
Wiliam E. Moore, the sum of $31.35, with interest 
thereon at the rate of 6 per cent per annum from 
October 31, 1910, as reparation for damage caused to 
complainant by an unlawful rule or regulation estab- 
lished by defendant and applicable to refund upon com- 
mutation or season tickets lost by the owner thereof, 
which said rule or regulation has been found by this 
Commission to be unduly discriminatory, as more fully 
and at large appears in and by said report of the 
Commission. 


Initial Carrier Found Liable 


—_— 


OPINION NO. 1533 
No. 2992. 
(20 I. C. C. Rep., 543.) 
PLATTEN PRODUCE COMPANY 
vs, 
KALAMAZOO, LAKE SHORE & CHICAGO RAILWAY 
COMPANY ET AL. 

Submitted September 2, 1910. Decided April 3, 1911. 
Upon the facts disclosed at the rehearing of this case; Held, that 

the initial carrier herein, and not an intermediate carrier 

as found in the original case, is responsible for the mis- 

routing; that reparation be awarded against all the de- 

fendants because of an overcharge on this shipment; but 

that complainant is not entitled to recover in this proceeding 

for the icing charges which it was compelled to pay. 

George A. Platten for complainant. 

H. J. Schmiel for Kalamazoo, Lake Shore & Chicago 
Railway Company, 

Howard Streeter for Pere Marquette Railroad Com- 
pany. 

William Ellis and F. G. Wright for Chicago, Mil- 
waukee & St. Paul Railway Company. 


Report of the Commission on Rehearing. 


PROUTY, Commissioner: 

This case stands for disposition upon rehearing. 
The shipment was one carload of grapes moving from 
Paw Paw, Mich., to Green Bay, Wis., and the route 
of the movement was via the Kalamazoo, Lake Shore 
& Chicago Railway and the Pere Marquette Railroad 
from Paw Paw to Chicago, and via the Chicago, Mil- 
waukee & St. Paul Railway from Chicago to Green Bay. 
The claim of the complainant is that the shipment 
should have moved via car ferry across Lake Michigan 
to Milwaukee and that in sending it around by Chicago 
the defendants were guilty of misrouting, 

In the original opinion, 18 I. C. C. Rep., 249, it was 
held that the Pere Marquette had misrouted the ship- 
ment in sending it via Chicago instead of across the 
lake by its car ferry to Milwaukee. After the pub- 
lication of that report the Pere Marquette company 
filed its petition for a rehearing, alleging that the way- 
bill under which it received the shipment from the 
Kalamazoo, Lake Shore & Chicago Railway Company 
contained express instructions to send the same via 
Chicago, and that therefore the Kalamazoo company 
and not the Pere. Marquette was responsible for the 
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damage consequent upon the misrouting. Without in- 


quiring whether the Pere Marquette had been in the 
exercise of due diligence in not presenting this evi- 
dence upon the former hearing, it seemed best to grant 
a rehearing, and such rehearing has accordingly been 
had. 

The weight of the shipment was 24,944 pounds. 
Charges were assessed and paid by the complainant 
upon a minimum of 33,000 pounds, at a rate of 65 
cents, aggregating $214.50, in addition to the icing 
charges. It seems to have been assumed in originally 
disposing of the case that the 65-cent rate was the 
published rate applicable by the route over which the 
car moved, but an examination of the tariffs shows 
that such was not the case. There was no joint through 
rate via that route, but the rate from Paw Paw to 
Chicago was 18 cents per 100 pounds, and the rate 
from Chicago to Green Bay was 18 cents, making a 
through rate of 36 cents, which should have been 
applied, The minimum, both to Chicago and from Chi- 
cago, was less than the actual weight, so that the proper 
charges would have ben $89.80 for the transportation. 
There is, therefore, an overcharge of $124.70. 

The lines leading from Paw Paw to Chicago claimed 
upon the rehearing that they only received their tariff 
charges to Chicago; but while the evidence indicates 
that this may be so, it does not clearly appear how 
the total charges have been divided among the sev- 
eral defendants. An order for the above amount, with 
interest from October 1, 1909, will therefore be issued 
against all the defendants, who should contribute to 
the satisfaction of the same in such proportions that 
each one may retain its tariff charges. 

The Kalamazoo, Lake Shore & Chicago Railway 
Company insisted upon the rehearing that the shipment 
ought to have been sent via Chicago, but we adhere, 
upon an examination of the entire record, to our pre- 
vious holding that the car should have been routed 
via Milwaukee. 

It appeared upon the rehearing that the Kalamazoo, 
Lake Shore & Chicago Railway gave express instruc- 
tions to the Pere Marquette company to send the car 
by the route which it in fact took, and that company 
is therefore responsible for the misrouting. The rate 
via Milwaukee was 33% cents, 2% cents less than via 
the route which the shipment took, which makes a 
difference in charges of $6.24. This sum, with interest 
from October 1, 1909, the complainant is entitled to 
recover of the Kalamazoo, Lake Shore & Chicago Rail 
way Company, the initial carrier. 

Upon the evidence as it now stands we must 
modify our original decision as to the icing charges. 
The shipping receipt contains directions given by the 
consignor to keep this car iced. A consideration of 
the length of time which would ordinarily be occupied 
in moving the car via Milwaukee indicates that one 
icing would hardly have been sufficient even by that 
route. The record does not show that, had the car 
been promptly handled, more ice would have been re- 
quired via Chicago than via car ferry to Milwaukee. 
The car was in fact iced at four different points, and 
it is evident there was unusual delay in handling it; 
but the damages due to this are not of the character 
which this Commission can award. We therefore hold 
that the complainant is not entitled to recover in this 
proceeding with respect to the icing charges which it 
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was compelled to pay. It appeared that it has now 
entered against the Chicago, Milwaukee & St. Paul a 
suit for negligence in the handling of this car, and 
these damages are properly recoverable in that or some 
similar proceeding, if at all. 

An order will be entered accordingly. 


ORDER, 


At a general session of the Interstate Commerce 
Commission, held at its office in Washington, D, C., on 
the $d day of April, A. D. 1911. 

Present: Judson C. Clements, Charles A. Prouty, 
Franklin K,. Lane, Edgar E. Clark, James S. Harlan, 
Charles C. McChord, Balthasar H. Meyer, Commissioners. 

No. 2992, 
PLATTEN PRODUCE COMPANY 
Vs, 

KALAMAZOO, LAKE SHORE & CHICAGO RAILWAY 
COMPANY; CHICAGO, MILWAUKEE & ST. PAUL 
RAILWAY COMPANY; AND PERE MARQUETTE 
RAILROAD COMPANY. 

This case coming on to be further heard upon 
petition for rehearing, and the Commission having, on 
the date hereof, made and filed a report containing 
its findings of fact and conclusions thereon, which said 
report is hereby referred to and made a part hereof: 

It is ordered, That the prior order herein issued 
on April 11, 1910, be modified, and that the above- 
named defendanis be, and they are hereby, authorized 
end directed, on or before the ist day of June, 1911, 
to pay unto the complainant, Platten Produce Company, 
he sum of $124.70, with interest thereon at the rate 
of 6 per cent per annum from October 1, 1909, as 
reparation for an overcharge exacted on one carload 
of grapes shipped from Paw Paw, Mich., to Green Bay, 
Wis., which overcharge has been found by this Com- 
mission to have been unlawful, as more fully and at 
large appears in and by said report of the Commission. 

It is further ordered, That defendant Kalamazoo, 
Lake Shore & Chicago Railway Company be, and it is 
hereby, authorized and directed, on or before the ist 
day of June, 1911, to pay unto complainant, Platten 
Produce Company, without recourse upon any of the 
other defendants herein, the sum of $6.24, with interest 
thereon at the rate of 6, per cent per annum from 
October 1, 1909, as reparation for erroneous routing of 
a shipment of grapes from Paw Paw, Mich., to Green 
Bay, Wis., which routing has been found by this Com- 
mission to have been unlawful, as more fully and at 
large appears in and by said report of the Commission. 


Fertilizer Rate Unreasonable 


OPINION NO. 1536. 
(20 I. C. C. Rep., 554.) 
MERIDIAN FERTILIZER FACTORY 
vs. 
VICKSBURG, SHREVEPORT & PACIFIC RAILWAY 
COMPANY ET AL. 


Sumbitted December 9, 1910. Decided April 4, 1911. 


Rates of 12% cents and 13 cents per 100 pounds on commercial 
fertilizer, Shreveport, La., to Hamburg and Crossett, Ark., 
respectively, found unreasonable, and rate of 11 cents estab- 
lished for future. 


S. R. Jennings for complainant. 


V. Schaffenburg for Vicksburg, Shreveport & Pacific 
Railway Company. 
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T. J. Shelton for Arkansas, Louisiana & Gulf Rail- 
way Company. 


Report of the Commission. 
BY THE COMMISSION: 

Complainant is engaged in the manufacture and sale 
of commercial fertilizer, and has its principal office at 
Shreveport, La. By complaint, filed October 24, 1910, it 
attacks the reasonableness of defendants’ carload rates 
for the transportation of commercial fertilizer from 
Shreveport, La., to Hamburg and Crossett, Ark. 

Hamburg and Crossett, while practically equidistant 
from Shreveport, are about fourteen miles apart, Ham- 
burg beirg on the main line and Crossett on a branch 
of the Arkansas, Louisiana & Gulf Railway. Traffic from 
Shreveport to these points moves over the Vicksburg, 
Shreveport & Pacific Railway to Monroe, La., thence 
over the Arkansas, Louisiana & Gulf. 

The complaint alleges that the rates from Shreve- 
port to Hamburg and Crossett are, respectively, 12% 
cents and 16 cents, and the distances 152 and 149 miles, 
while from Memphis via the St. Louis, Iron Mountain & 
Southern Railway to the same poirts, respectively, 218 
and 230 miles distant, the rate is 13 cents, out of which 
the Iron Mountain pays 1% cents per 100 pounds bridge 
toll at Memphis. Complainant seeks to have established 
rates from Shreveport that will yield defendants the 
same revenue per ton mile as is received by the Iron 
Mountain for its haul from Memphis. On this basis the 
rate from Shreveport would be 8% cents. When the 
complaint was filed the rates were as alleged. By tariff 
effective February 20, 1911, the rate to Crossett was 
reduced to 13 cents. At the hearing defendants admitted 
that Hamburg and Crossett should take the same rates 
and expressed their willingness to publish the 12%-cent 
rate to both points. This- proposed adjustment was not 
satisfactory to complainant, which contended for the 
same per ton mile rate as applied from Memphis. The 


following table shows the rates row effective and those 
proposed: 


Revenue 

per ton 

Rate. per mile, 

Miles. Cents, Effective. Cents. 
Shreveport to Crossett.. 149 16 Until Feb. 20, 1911 2,148 
ae ei ae 149 13 After Feb. 20, 1911 1,740 
RM. eile d stetaeielieies 149 12% Proposed......... 1,677 
Shreveport to Hamburg. 152 TO oa, Cadets the en 1,644 
Memphis to Hamburg... 218 13 May 2, 1910....... 1,192 
Memphis to Crossett.... 230 13 May 2, 1940. 4%. 1,130 


Complainant gives no consideration to the fact that 
the revenue per ton mile ordinarily decreases as dis- 
tance increases and that a per ton mile revenue reason- 
able for a haul of 250 miles might be too low for a 
150-mile haul. Nor has the Commission ever inclined 
to the view that mileage is the only factor to be consid- 
ered in rate adjustment. The fertilizer rates from 
Shreveport to Arkansas points have previously received 
our consideration, and in Virginia-Carolina Chemical Co. 
vs. St. L. S. W. Ry. Co., 16 I. C. C. Rep., 49, we said: 


Fertilizer is a low-grade traffic, subject to no great risk in 
transit and requiring no special service for its transportation in 
the sense that “special service’’ is generally understood. Its 
free movement and use is an auxiliary tending to produce and 
furnish a larger volume of traffic and thus promote the pros- 
perity of carriers and their patrons, so that considering both 
commercial and transportation conditions it is entitled to com- 
paratively low rates. 


Reasonable rates were then prescribed, among others 
the following: 












































































































































































































































































































































































































Revenue 

Former Rate per ton 

Miles. rate. prescribed. per mile. 

Shreveport, La., to— Cents. Cents. Cents. 
a. a ee errr 138.9 11 9 1.30 
SIO SEO evescdeceencicvede 144.5 11 9 1.24 
TS are errr 152.1 11 9% 1.25 
PE Es 60s Vb sax ccccenvyers 162.1 12 10 1.23 


In that case, however, the entire haul was performed 
by one carrier, the St. Louis Southwestern, while in the 
present case there is a two-line haul, the portion from 
Monroe to Hamburg and Crossett being over the Arkan- 
sas, Louisiana & Gulf, a comparatively new line. In 
Virginia-Carolina Chemical Co. vs. St. L., I. M. & S. Ry. 
Co., 18 I. C. C. Rep., 1; Same vs. St. L. & S. F. R. R. 
Co., 18 I. C. C. Rep., 5; and Same vs. C., R. I. & P. Ry. 
Co., 18 I. C. C. Rep., 31, we established the following 
rates on fertilizer, minimum carload weight 30,000 pounds, 
from Memphis to Arkansas points, applicable in some 
instances over only one line and in others over more 
than one line: 


Distance (miles). Rate, cents. 
DB A rE Porn r Ty rrr, Teer rere) Ti tree 9 


PE EY in 6 64:0 68000 6c cecced owes cess cee eereroovssbeces 10 
SE EY Basan 6 ohne eb © 4:6 0:00 G2 064450 CURD OG TERE? Hed. 40 O0% 11 
i Tt ic. baene eed 6 ese eee neweeesesricnebie been nest 12 
et Ec ccc oeint hse Uv oin et ceps ove oe pa deees 0o¥ 0 e080 13 


Under all the circumstances, we are of opinion and 
find that defendants’ present rates on fertilizer from 
Shreveport, La., to Hamburg and to Crossett, Ark., are 
unreasonable and excessive to the extent that they ex- 
ceed 11 cents, minimum 30,000 pounds, to both points. 
Defendants will be required to maintain for the future 
a rate not in excess of 11 cents per 100 pounds, minimum 
carload weight 30,000 pounds, and it will be so ordered. 





ORDER. 


At a general session of the Interstate Commerce 
Commission, held at its office in Washington, D. C., on 
the 4th day of April, A. D. 1911. 

Present: Judson C. Clements, Charles A. Prouty, 
Franklin K. Lane, Edgar E. Clark, James S. Harlan, 
Charles C. McChord, Balthasar H. Meyer, Commissioners. 

No. 3614. 
MERIDIAN FERTILIZER FACTORY 


vs. 


VICKSBURG, SHREVEPORT & PACIFIC RAILWAY 
COMPANY AND ARKANSAS, LOUISIANA & GULF 
RAILWAY COMPANY. 

This case being at issue upon complaint and answers 
on file, and having been duly heard and submitted by 
the parties, and full investigation of the matters and 
things involved having been had, and the Commission 
having, on the date hereof, made and filed a report cou- 
taining its findings of fact and conclusions thereon, which 
said report is hereby referred to and made a part hereof: 

It is ordered, That the above-named defendants be, 
and they are hereby, notified and required, on or before 
the ist day of June, 1911, to cease and desist, and for 
a period of two years thereafter to abstain, from charg- 
ing, demanding, collecting or receiving their present 
rates for the transportation of commercial fertilizer in 
carloads from Shreveport, La., to Hamburg and Crossett, 
Ark. 

It is further ordered, That said defendants be, and 
they are hereby, notified and required, on or before the 
ist day of June, 1911, to establish, and for a period of 
two years thereafter to maintain and apply to the trans- 
portation of commercial fertilizer in carloads from Shreve- 


THE TRAFFIC WORLD AND TRAFFIC BULLETIN 





Vol. VII, No. 16 


port, La., to Hamburg and Crossett, Ark., a rate not in 
excess of 11 cents per 100 pounds, minimum carload 
weight not in excess of 30,000 pounds. 


Awarded Misrouting Damages 
OPINION NO. 1528. 





No, 3542. 
(20 I. C. C. Rep., 520.) 
WILLIAM K. NOBLE 
vs. 
JONESBORO, LAKE CITY & BASTERN RAILROAD 
COMPANY ET AL. 
Submitted February 15, 1911. Decided April 4, 1911. 


1. The act to regulate commerce confers upon this Commissicn 
jurisdiction over a complaint for the recovery of a damage 
resulting from misrouting a shipment where such damage 
arises from a rate or charge in excess of the lawful rate 
or charge that would have applied via the route over which 
the shipment properly should have moved, or movement 
over which was specifically directed by the shipper. 


2. From the facts developed in this case; Held, that complainant 
is entitled to reparation in the difference between the rate 
charged on his shipment for the actual movement thereof 
and the rate which would have applied had defendant 
observed the routing specified in the bill of lading. 


R. B. Coapstick for complainant. 

W. F. Evans and Fred H. Wood for St. Louis & San 
Francisco Railroad Company and Chicago & Eastern 
IHinois Railroad Company. 


Report of the Commission. 
MEYER, Commissioner: 

The complainant is a manufacturer of and dealer in 
slack-barrel cooperage stock at Fort Wayne, Ind. By a 
complaint filed September 19, 1910, he alleges the impo- 
sition of unjust and unreasonable charges on a shipment 
December 9, 1909, of one carload of staves, weight 40,500 
pounds, from Monette, Ark., to Jackson, Mich. Repara- 
tion is asked. 

The shipment was originally consigned to Bement, 
Ill., and routed, as shown by the original bill of lading, 
via the Wabash Railroad at St. Louis. On December 11, 
two days after the shipment moved from point of origin, 
the complainant mailed to the commercial agent of the 
Wabash Railroad at St. Louis the original bill of lading 
and instruction to reconsign the car to Jackson, Mich. 
They were received by the Wabash agent on December 
13, and the instruction transmitted by him to the Wabash 
local agents at East St. Louis and Bement, Ill. The 
routing “‘via the Wabash Railroad at St. Louis” was com- 
municated by the initial carrier, the Jonesboro, Lake 
City & Eastern Railroad, to its connection, the St. Louis 
& San Francisco Railroad, but the latter ignored it and 
delivered the shipment at Thebes, IIl., to the Chicago & 
Eastern Illinois Railroad, which hauled it to Altamont, 
Ill., where it was given. on December 28 to the Wabash 
Railroad for terminal delivery. When the complainant 
learned of the arrival of the shipment at Bement, he 
had it forwarded to Jackson, Mich. Charges were col- 
lected on basis of a rate of 36% cents, made up of 23 
cents to Bement and 13% cents beyond. 

The complainant contends that had the shipment 
moved as routed in the bill of lading the rate lawfully 
applicable would have been 28 cents, and asks repara- 
tion for the charge imposed in excess thereof. It ap- 
pears from the tariffs on file with the Commission that 


no joint rate was in force from Monette to Bement, or 


to Jackson, via either the route of movement or the 
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route shown in the bill of lading. The lowest combina- 
tion to Bement via both routes was 23 cents. Shipments 
covered by the tariff naming the rate via the Wabash 
from St. Louis to Bement were subject to reconsignment 
without extra charge under certain conditions which 
were complied with by complainant. Under this recon- 
signment privilege the sum of the intermediate rates 
to Jackson of 28 cents, as claimed, would have applied 
on the shipment had it moved in accordance with the 
routing instruction. It is clear that the failure of the 
Frisco to observe the routing shown in the bill of lading 
deprived the complainant of the application of the 28- 
cent rate and resulted in the shipment moving to Jack- 
son via a route over which the lawful rate was 36% 
cents as charged. 

The Frisco road in its answer admits the facts 
connected with the shipment, including the non-observ- 
ance of the routing specified, but alleges that we are 
without jurisdiction over the subject-matter of the com- 
plaint for the reason that the complaint asks an award 
of damages growing out of facts and circumstances not 
constituting a violation of the act to regulate commerce. 
No hearing was had, but this defendant asked and re- 
ceived permission to file a brief in support of this con- 
tention. 

The brief quotes freely from the case of Blume & 
Co. vs. Wells, Fargo & Co., 15 I. C. C. Rep., 53, and sub- 
mits “that the reasoning of the Commission in that case 
and the rule there announced are applicable to this 
complaint.” In the Blume case the Commission referred 
to breaches of duty by common carriers resulting in 
“the loss of or damage to property in transit, the failure 
to make delivery safely and with reasonable dispatch, in 
accordance with the contract, express or implied, which 
a carrier enters into when accepting a shipment for 
carriage” as being “matters that are solely within the 
jurisdiction of the courts,” and stated that the complaint 
therein was of such a character. 

The difference between the character of the com- 
plaint in the Blume case and in this case is sufficient 
to remove the former from our jurisdiction and to bring 
the latter within our power to afford relief. The com- 
plaint here is for the recovery of a damage alleged to 
be due to the imposition of an unjust and unreasonable 
freight charge; a damage that is measured by the dif- 
ference between the rate which would have applied for 
the transportation via the route directed and the rate 
imposed for transportation via the route of actual move- 
ment. The complainant’s contract of transportation called 
for a specific routing, which no one of the defendants could 
disregard without being liable for any damage directly 
resulting therefrom. The Frisco road failed to observe 
this obligation, and as a direct result of such action 
complainant was compelled to pay a freight charge 
which, under the circumstances, was unreasonable and 
excessive, 

A case similar to this was Kile & Morgan vs. Deep- 
water Ry. Co., 15 I. C. C. Rep., 235. We assumed juris- 
diction over that complaint and in our report said: 

Carriers at fault in misrouting are liable for damages repre- 
sented by higher charges than would have been lawfully assess- 
able had the misrouting not occurred, and we do not adopt 
defendant’s contention that liability attaches for such damage 
only as can be reasonably seen or anticipated. A shipper can 
not be deprived through a carrier’s negligence of any lawful 
Privilege offered by another carrier, especially after due dili- 
sence on his part to secure such advantage; but such privilege 


must itself be not only one which the carrier may lawfully allow 
after the establishment thereof, but it must also be duly estab- 
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lished and filed with the Commission, as are rates and all 
privileges and services to which they apply. 

Another case similar to this was Cressey & Co. vs. 
C., M. & St. P. Ry. Co., 18 I. C. C. Rep., 132, wherein 
we awarded reparation because of the action of defend- 
ant in disregarding comylainant’s routing instruction. 

From our consideration of the question presented by 
defendant herein, we are convinced that we did not err 
in the cases before cited and that the act to regulate 
commerce confers upon this Commission jurisdiction over 
a complaint for the recovery of a damage resulting from 
misrouting a shipment where such damage arises from 
a rate or charge in excess of the lawful rate or charge 
that would have applied via the route over which the 
shipment properly should have moved or movement over 
which was specifically directed by the shipper. 

Under the circumstances we are of opinion and find 
that defendant, St. Louis & San Francisco Railroad 
Company, should pay to complainant the sum of $34.42, 
with interest thereon from the 19th day of January, 
1910, which sum is the difference between the rate of 
36% cents per 100 pounds charged on the shipment in 
question for the actual movement thereof and the rate 
of 28 cents per 100 pounds which would have applied on 
the shipment had said defendant observed the routing 
specified in the bill of lading. 

An order will be entered accordingly. 





ORDER. 


At a general session of the Interstate Commerce 
Commission, held at its office in Washington, D. C., on 
the 4th day of April, A. D. 1911. 

Present: Judson C. Clements, Charles A. Prouty, 
Franklin K. Lane, Edgar E. Clark, James S. Harlan, 
Charles C. McChord, Balthasar H. Meyer, Commissioners. 


No. 3542. 
WILLIAM K. NOBLE 
Vs. 

JONESBORO, LAKE CITY & EASTERN RAILROAD 
COMPANY; ST. LOUIS & SAN FRANCISCO RAII- 
ROAD COMPANY; CHICAGO & EASTERN ILLI- 
NOIS RAILROAD COMPANY; THE WABASH 
RAILROAD COMPANY, AND THE LAKE SHORE 
& MICHIGAN SOUTHERN RAILWAY COMPANY. 


This case being at issue upon complaint and answers 
on file, and having been submitted by the parties, and 
full investigation of the matters and things involved 
having been had, and the Commission having, on the 
date hereof, made and filed a report containing its find- 
ings of fact and conclusions thereon, which said report 
is hereby referred to and made a part hereof: 

It is ordered, That defendant, St. Louis & San Fran- 
cisco Railroad Company, be, and it is hereby, authorized 
and directed, on or before the ist day of June, 1911, to 
pay unto the complainant, William K. Noble, the sum 
of $34.42, with interest thereon at the rate of 6 per cent 
per annum from the 19th day of January, 1910, as repa- 
ration for an unreasonable charge on a shipment of 
staves from Monette, Ark., to Jackson, Mich., which 
charge has been found by this Commission to have been 
unreasonable because of the misrouting by said defendant 
of such shipment, as more fully and at large appears in 
and by said report of the Commission. 
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LONG AND SHORT HAUL CLAUSE 


Water Route Provision Must Be Held Unconsti- 
tutional, or Else Be Liberally Construed 


BY HENRY L. STONE, 
Louisville @ Nashville Railroad Com- 
pany.* 


Is the water réute provision added to Section 4 of 
the act to regulate commerce constitutional? 

This provision, contained in the last paragraph of 
Section 4 of the act to regulate commerce, as amended 
by the Mann-Elkins bill, approved June 18, 1910, is as 
foliows: 


General Counsel, 


Whenever a carrier by railroad shall in competition with a 
water route or routes reduce the rates on the carriage of any 
species of freight to or from competitive points, it shall not be 
permitted to increase such rates unless after hearing by the 
Interstate Commerce Commission it shall be found that such 
proposed increase rests upon changed conditions other than the 
elimination of water competition. 

This question should be answered in the negative. 
It seems clear that the intention of Congress in adopt- 
ing this provision was to deter a rail carrier from en- 
gaging in competition with a water route by reducing its 
existing rates on the carriage of any species of freight 
to or from competitive poirtts. This is sought to be ac- 
complished by prohibiting such rail carrier, after once 
reducing its rates, in order to compete with a water 


route, from thereafter increasing its rates, unless the 
Interstate Commerce Commission, after hearing, shall 
find that the proposed increase rests upon changed 


conditions other than the elimination of water compe- 
tition. So it was the purpose of Congress to discourage 
a rail carrier from engaging in competition with a 
water route or reducing its existing rates by the fear 
that thereafter it would be unable to restore its rates 
formeriy charged and collected, although just and rea- 
sonable, for the service performed. It appears manifest 
that this provision was intended as a burden or pun- 
ishmert to be laid on the railroad carrier for having 
engaged in competition with a water route, and this 
deprivation. of the rail carrier’s property right is at- 
tempted by legislative fiat, without a judicial hearing 
upon the question as to whether the increased rate is 
just and reasonable for the service performed. The 
rail carrier cannot, under this provision, by merely 
showing competition no longer exists, justify the pro- 
posed increase. It must show something of a more sub- 
stantial eharacter. There must be a tangible, material 
change in conditions other than the non-existence of 
water route competition. If the rail carrier cannot 
show such a changed condition, then the Commission, 
by this provision, has ro power to allow the proposed 
increase in rates to be made by the rail carrier. The 
inability on the part of the rail carrier to increase its 
rates thus imposed by this new paragraph added to 
Section 4 is continuous and without limit in duration. 
At common law and by the first section of the act 
to regulate commerce, a rail carrier subject to the act 
is ‘entitled to charge and collect a just and reasonable 
rate for the service performed. It will be noted in the 
paragraph of Section 4 under consideration the increase 
in the rates of the rail carrier there contemplated is 
not prohibited on account of such rates being unjust or 


‘ *From a brief filed with the Interstate Commerce Commis- 
sion. 
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unreasonable—they may be entireiy just and _ reason- 
able—and yet the prohibition of the increase applies. 

It may be assumed that when the competition began 
between the rail carrier and the water route, the for. 
mer’s rates were just and reasonable, and the reduction 
in them was made by the rail carrier for the sole pur. 
pose of competing with the water route for the freight 
carried to or from competitive points, or to obtain a 
fair share of such transportation business, and when the 
reduction was made the reduced rates were less than 
what might have been justly and reasonably charged 
ard collected for the service performed, and remained 
so until such competition became less active, ceased or 
was eliminated altogether. Thus the rail carrier by 
this provision may be, for an unlimited period, held 
down to an unreasonably low rate, which does not fully 
compensate it for the service performed, and is kept in 
that helpless condition, without relief even by the Conm- 
mission, unless it can show some charged condition 
of a tangible,or substantial nature other than the fact 
that competition between it and the water route no 
longer exists. 

It is lawful for one common carrier subject to the 
act to compete with another, whether by rail or water, 
for business. It is beyond the power of Congress to 
positively prohibit or destroy such competition, or the 
right of any common carrier to engage in interstate 
commerce, and what it cannot accomplish in a direct 
manner it cannot accomplish indirectly, as is attempted 
by this new provision. With the exception of this pro- 
vision competition is invited and encouraged by the 
whole tenor and effect of the act between the common 
carriers subject thereto. If the competition be lawful 
when inaugurated, it cannot become unlawful at any 
time during its continuance. When it ceases by reason 
of one of the competitors, from any cause, being unable 
or unwillirg to further engage therein, it is beyond leg- 
islative power to prevent the other competitor from 
charging and collecting a just and reasonable compen- 
sation for the service it performs, although greater than 
that charged and collected for the same service, so long 
as such competition lasted. The rail carrier cannot be 
lawfully compelled to remain inactive and allow a water 
route to do all the business between points reached by 
its rails. For commercial reasons, therefore, and in 
order to obtain its share of the business, the rail car- 
rier is bound to lower its existing rates. To reduce its 
rates under such circumstances is not voluntary, but it 
becomes a commercial necessity. It is compulsory upon 
the rail carrier to lower its rates in order to preserve 
its own existence or right to do interstate business at 
all to or from competitive points served also by a water 
route. This provision cannot be sustained on the ground 
that the reduced rate was adopted voluntarily by the 
rail carrier, and may therefore be made by statute the 
basis of reasonableness. For the rail carrier to fail 
to compete by a reduction in its rates would leave the 
water route master of the situation. But when there 
is no longer any competition between the rail carrier 
and the water carrier by reason. of the latter ceasing to 
do business because its steamers or boats are destroyed 
by fire, collision or otherwise, or owing. to financial 
inability to keep up its competition with the rail car 
rier, and the latter wishes to go back to its rates 
originally charged and collected, which it may be as’ 
sumed were all the time just and reasonable for the 
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services performed, this statute stands in its way, fur- 
pishing an absolute bar to any increase in the reduced 
rates maintained while the competition was going on, 
unless changed conditions other than the elimination of 
water competition are shown to exist. 

By Section 1 of the act it must be remembered 
that only a common carrier engaged in interstate trans- 
portation by railroad, or partly by railroad and partly 
by water, when both are used under a common control, 
management or arrangement for a continuous carriage or 
shipment, is embraced by the act. Yet it will be ob- 
served from the provisions of the paragraph under con- 
sideration that the competition therein referred to is 
such aS may exist between a carrier by railroad subject 
to the act ard a water route which is not subject to 
the act, and over whose rates, regulations and practices 
for interstate transportation of passengers or freight the 
Commission, by the terms of the act, is given no juris- 


diction whatever, Hence, the water route may charge 
and collect whatever rates it may choose for the car- 
riage of any species of freight to or from points in 


with a rail carrier 
adopt and carry out any 


competition subject to the act, or 
regulation or practice it may 
choose with respect to its business between such points 
without any power or authority vested in the Commis- 
sion to control the same or interfere therewith in any 


manner. 





Such rates of the water route 
may be, whether just or unjust, 
sonable—to or from points in 
carrier subject to the act, are therefore protected by 
this provision added to Section 4 of the act, not only 
from any interference or control on the part of the 
Commission, but are thereby practically freed from com- 
petition on the part of a rail carrier subject to the act. 
The water route is thus privileged by all the means 
in its power, whether fair or foul, to cripple, and even 
destroy, the carrying business 
from competitive 


-whatever they 
reasonable or unrea- 
competition with a rail 





of a rail carrier to or 
points, without let or hindrance, 

By Section 15 of the act all orders of the Com- 
mission, except those for the payment of money, shall 
continue in force for such period of time not exceeding 
two years as shall be prescribed therein, 
pended, modified or set aside by the 
suspended or 
diction. 
upon the 
to restore 


unless sus- 
Commission, or 
set aside by a court of competent juris- 
however, Congress has placed no 
duration of the inability of the rail 
its former rates, after having once 
them, in competition with 


Here, limit 
carrier 
reduced 


a water route, and said in- 


ability lasts as long as there is no changed condition 
from that existing when the competition was entered 


into, except that 
competition. In 


resulting from the cessation of water 
other words, the reduced rate of the 
rail carrier under such circumstances, although it may 
be below what is just and reasonable for the service 
performed, must remain its permanent rate without op- 
portunity for relief from the Commission. 

Thus Congress, without 
or hearing, even by or 


allowing any investigation 
before the Commission, 
lo changed condition exists other than 
of water competition, has 


rate, not voluntarily, but 


where 
the elimination 
undertaken to prescribe the 
under compulsion, reduced by 
the rail carrier in order to obtain its fair share of the 
business ag between itself and a water route, as the 
Only legal rate, for all time to come, on the carriage 
of any species of freight to which it applies, to or from 


} . eae 
the points formerly, but ro longer competitive between 
. 
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such rail carrier and water route. A rate thus fixed 
by legislative enactment, without any investigation or 
hearing, judicial or otherwise, amounts to depriving the 
rail carrier of its property without due process of law. 
This is true even where the rate is prescribed specific- 
ally by the Legislature or a commission under its dele- 
gated authority, but a priori where the rate is not 
specifically prescribed by the provision under discussion, 
but is left indefinite and at such reduced figure as the 
rail carrier in competition with a water route may put 
in at any time after this provision became effective. 

It will be noted that the statutory prohibition against 
the increase in rates, once reduced by a rail carrier in 
competition with a water route, is not confined to a 
state of case where the competition by such water route 
has been eliminated by reason of the competition inaugu- 
rated by such rail carrier, but it applies as well to a 
state of case where the competition still exists between 
the rail carrier and water route, and the former seeks 
to retire therefrom. Furthermore, there is nothing in 
this provision which defines the extent of the reduction 
in its rates by the rail carrier, so it is done in com- 
petition with a water route “on the carriage 
species of freight to or from competitive points.” 
reduction 


of any 
The 
may be ever so small, and yet the inhibition 
of the statute takes effect. The rail carrier’s rate may 
not even meet the water route’s rate, or be fixed at the 
same figure, or go under it. The penalty or permanent 
loss of its rate-making power, or of its right to charge 
and collect a just and reasonable rate for the service 
performed, is incurred by the rail carrier, on account 
of its reducing its rate at all or to any extent for the 
purpose of competing with a water route. 

In Chicago, Milwaukee & St. Paul R. R. Co. vs. 
Minnesota, 134 U. S., 458, the court said: 


The question of the reasonableness of a rate of charge for 
transportation by a railroad company, involving as it does the 
element of reasonableness both as regards the company and as 
regards the public, is eminently a question for judicial investi- 
gation, requiring due process of law for its determination. If 
the company is deprived of the power of charging reasonable 
rates for the use of its property, and such deprivation takes 
place in the absence of an investigation by judicial machinery, 
it is deprived of the lawful use of its property, and thus, in 
substance and effect, of the property itself, without due process 
of law, and in violation of the constitution of the United States. 


In Reagan vs. Farmers Loan & Trust Co., 154 U. S., 
399, Mr. Justice Brewer said: 


In every constitution is the guarantee against the taking 
of private property for public purposes without just compensa- 
tion. The equal protection of the laws, which, by the fourteenth 
amendment, no state can deny to the individual, forbids legisla- 
tion, in whatever form it may be enacted by which the property 
of one individual is, without compensation, wrested from him 
for the benefit of another or of the public. This, as has been 
often observed. is a government of law, and not a government 
of men; and it must never be forgotten that under such a 
government with its constitutional limitations and guarantees, 
the forms of law and the machinery of government, with all 
their reach and power, must, in their actual workings, stop 
on the hither side of the unnecessary and uncompensated taking 
or destruction of any private property legally acquired and 
legally held. 


In Chicago, M. & St. P. R. 
176 U. S., 172, the court said: 


R. Co. vs. Tompkins, 


When we recall that, as estimated. over ten thousand 
millions of dollars are invested in railroad property, the propo- 
sition that such a vast amount of property is beyond the pro- 
tectine clauses of the constitution that the owners may be 
deprived cf it by the arbitrary enactment of anv legislature, 
state or nation, without anv right of appeal to the courts, is 
one which cannot for a moment be tolerated. Difficult as are 
the anestions involved in these cases. buvdensome as the labor 
is which thev cast upon the courts. no tribunal can hesitate to 
respond to the duty of inquirv and protection cast upon it by 
the constitution. (Citing authorities.) 

It is often said that the legislature is presumed to act with 
full knowledge of the facts upon which its legislation is based. 
This is undoubtedlvw true. but when it is assumed from that, 
that its judgment upon these faets is not subject to investiga- 
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tion, the inference is carried too far. Doubtless upon mere 
questions of policy its conclusions are beyond judicial con- 
sideration. Courts may not inquire whether any given act is 
wise or unwise, and only when such act trespasses upon vested 
rights may the courts intervene. A _ single illustration will 
make this clear: It is within the competency of the legislature 
to determine when and what property shall be taken for public 
uses. That question is one of policy over which the courts 
have no supervision; but if after determining that certain prop- 
erty shall be taken for public uses the legislature proceeds 
further, and declares that only a certain price shall be paid for 
it, then the owner may challenge the validity of that part of 
the act, may contend that his property is taken without due 
compensation; and the legislative determination of value does 
not preclude an investigation in the proper judicial tribunals. 
The same principle applies when vested rights of property are 
disturbed by a legislative enactment in respect to rates.’ 


The fact that when a rail carrier has even volun- 
tarily reduced its rate, and thereafter undertakes to 
increase the same, furnjshes no legal presumption that 
Such increase is unjust or unreasonable, nor does such 
fact afford any justification for the Legislature, in ad- 
vance, to declare the reduced rate shall be the only 
just and reasonable rate to be thereafter charged and 
collected by such carrier. 

It was said by the court in Lake Shore & M. S. 
Ry. Co. vs. Smith, 173 U. S., 697: 

What the company may choose voluntarily to do (sell mile- 
age books at reduced rates) furnishes no criterion for the 
measurement of the power of a legislature. Persons may 
voluntarily contract to do what no legislature would have the 
power to compel them to do. Nor does it furnish a standard 
by which to measure the reasonableness of the matter enacted 
by the legislature. The action of the company upon its own 
volition, purely as a matter of internal administration, and in 
regard to the details of its business, which it has the right to 
change at any moment, furnishes no argument for the existence 
of a power in the legislature to pass a statute in relation to the 
same business imposing additional burdens upon the company. 

In that case the court further held that a state may 
provide by legislation for maximum rates of charges for 
railroads subject to the condition that they must be such 
as will admit of the carrier earning a compensation that 
will be just to it and the public, and whether they are 
or not is a judicial question. 

In Alabama & Vicksburg Ry. Co. vs. vs. Railroad 
Commission of Mississippi, 203 U. S., 501, Mr. Justice 
Brewer, in delivering the opinion of the court, used the 
following significant language: 

Even if a state may not compel a railroad company to do 
business at a loss, and conceding that a railroad company may 
insist as against the power of the state, upon the right to 
establish such rates as will afford reasonable compensation for 
the services rendered, yet, when it voluntarily establishes local 
rates for some shippers, it cannot resist the power of the state 
to enforce the same rates for all. 

That was a case of discrimination, and the doctrine 
announced in that case harmonizes with the principle 
here contended for, viz., that a carrier, although having 
voluntarily reduced its rates in competition with a water 
route, may afterward increase that rate, when found to 
be unremunerative or not justly compensatory, provided 
the increased rate applies alike to all shippers of the 
same commodities, between the same points. 

In Interstate Commerce Commission vs. Chicago 
Great Western Ry. Co., 209 U. S., 119-120, the court 
said: 

It must also be remembered that there is no presumption of 
wrong arising from a change of rate by a carrier. The pre- 
sumption of honest intent and right conduct attends the action 
of carriers as well as it does the action of other corporations 
or individuals in their transactions in life. Undoubtedly, when 
rates are changed the carrier making the change must, when 
properly called upon, be able to give a good reason therefor; 
but the mere fact that a rate has been raised carries with it 
no presumption that it was not rightfully done. Those pre- 
sumptions of good faith and integrity which have been recog- 
nized for ages as attending human action have not been over- 
thrown by any legislation in respect to common carriers. 

In Ex parte Young, 209 U. S., 147, Mr. Justice Peck- 
ham, in delivering the opinion of the court, ‘said: 


If the law be such as to make the decision of the legislature 
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or of a commission conclusive as to the sufficiency of the rates, 
this court has held such a law to be unconstitutional. C., M. & 
St. P. Ry. Co. vs. Minnesota, supra. 


Further on he states (Ib. 147-8): 


_ In the case, however, of the establishment of certain rates 
without any hearing, the validity of such rates necessarily de- 
pends upon whether they are high enough to permit at least 
some return upon the investment (how much it is not now 
necessary to state), and an inquiry as to that fact is a proper 
subject of judicial investigation, If it turns out that the rates 
are too low for that purpose, then they are illegal. 

A rate may be unreasonably low as well as unrea- 
sonably high. A rate cannot be regarded as reasonable 
merely because it will produce some revenue. On this 
point, in Southern Pacific Co. vs. Board of Railroad 
Commissioners of California, 78 Fed., 261, wherein it was 
claimed “if rates produce any revenue, much or little, 
they are reasonable,” Mr. Justice McKenna, then circuit 
judge, said: 

_ This is claimed to be established by authority. I do not 
think so. It seems fo have been decided in the Dey case, 35 
Fed. 866. But the same learned judge who expressed that view 
in the Dey case retracted it in the Ames case, 64 Fed. 165, and 
it has received no judicial sanction since. 

In Atlantic Coast Line R. Co. vs. North Carolina 
Corporation Commission, 206 U. S., 1, the court, after 
holding that a railroad company may reasonably be 
required to furnish certain facilities and conveniences 
for the general public, even if the same afforded directly 
no increased income or involved an expenditure without 
direct compensating revenue, took care to say that its 
conclusion in that case was entirely consistent with a 
concession that rates fixed by a state commission on 
certain commodities might be so unreasonably low as 
to be unocnstitutional, although the entire schedule of 
rates yielded an adequate return, and with the further 
concession (page 26) that— 


a like repugnancy to the constitution of the United States 
would arise from an order made in the exercise of the power to 
fix a rate when the result of the enforcement of such order 
would be to compel a carrier to serve for a wholly inadequate 
compensation a class or classes selected for legislative favor, 
even if, considering rates as a whole, a reasonable return from 
the operation of its road might be received by the carrier. 


To the same effect is the case of Southern Ry. Co. 
vs. St. Louis Hay & Grain Co., 214 U. S., 297. 

In the body of the decision delivered by Mr. Justice 
Peckham in Silver vs. L. & N. R. Co., 213 U. S., 175, it 
is stated: 


The proper establishment of reasonable rates upon all com- 
modities carried by railroads, and relating to each and al! of 
them within the state depends upon so many facts which may 
be very different in regard to each road, that it is plain the 
work ought not to be attempted without a profound and pains- 
taking investigation, which could not be intelligently or with 
discrimination accomplished by wholesale. 


In the Telephone case, decided by the United States 
Circuit Court for the Eastern Division of Louisiana (156 
Fed., 823, 828), Judge Saunders, with respect to tele- 
phone rates fixed by the Commission of that state, said: 


Where the facts are not known or inquired into, the regula- 
tions made by any commission would be mere arbitrary edicts, 
or at best only conjectures made in good faith and tested at 
the expense of the regulated corporations. The whole spirit 
of our institutions revolts at the idea that any commission or 
department of the government should be vested with such arbi- 
trary and irresponsible power over the fortunes or business of 
any persons whatever, even though they belong to the much- 
harassed and perplexed legal persons, known as public service 
corporations. 


He then quoted the following clause from the opinion 


of the Supreme Court of California (118 Cal., 556): 
If they (the Commission) attempt to act arbitrarily without 
investigation or without the exercise of judgment or discretion, 


. + . they violate their duty and go beyond the powers con- 
ferred upon them. (Cited with approval in 174 U. 8. 752.) 


Judge Saunders then proceded to say: 
I think this dictum of the California Supreme Court cor: 
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rectly states the law as to the powers and the legal mode for 
the exercise of the powers of the Commission to regulate the 
public service corporations of the different states. These com- 
missions have no arbitrary power. They have no authority 
to fix any rates they please simply because it so pleases them. 
Their only authority is to fix reasonable and just rates. This 
requires investigation into the facts in order to enable the 
Commission to determine by the exercise of judgment and dis- 
cretion upon the ascertained facts what is reasonable and just. 
It would be as absurd to talk of the exercise of judgment or 
discretion without a previous investigation into and determi- 
nation of the facts as to talk of feats of swimming performed 
yn dry land, or the use of the microscope in Egyptian darkness. 


The Supreme Court of Georgia, in 123 Ga., 207, said: 


We recognize the carrier’s right to manage its internal 
affairs by reducing its tariff below the Commission’s rate, and 
hat such low rate affords no basis for an arbitrary reduction 
of the Commission’s maximum standard to the voluntary low 
rate of the carrier. 


By declaring that a rate, although voluntarily re- 
duced by a rail carrier, shall thereafter constitute a 
maximum rate, is to predicate the action of Congress, 
without investigation or hearing, upon the judgment of 
the traffic manager, for the time being, of such carrier 


in competition with a water route. It is not within the 
power of Congress to prevent the restoration of even a 
voluntarily reduced rate to the level of a just and 
reasonable rate fixed by any carrier subject to the act. 

The following language by Judge Jackson, in 43 Fed., 
50, has been several times quoted with approval by the 
Supreme Court of the United States: 


Subject to the two leading prohibitions that their charges 
shall not be unjust and unreasonable, and that they shall not 
unjustly discriminate so as to give undue preference or ad- 
vantage or subject to undue preference or disadvantage persons 
or traffic similarly circumstanced, the act to regulate commerce 
leaves common carriers as they were at common law, free to 
make special contracts looking to the increase of their busi- 
ness, to classify their traffic, to adjust and apportion their rates 
so as to meet the necessities of commerce, and generally to 
manage their important interests upon the same principles 
which are recognized as sound and adopted in other trades and 
pursuits. 167 U. S. 479; 162 U. S. 184, 196, 197; 145 U. S. 263; 
168 U. S. 144, 173. 


In Re Southern Ry. & Steamship Association et al., 
1 1. C. C. Rep., 285, Judge Cooley, as chairman of the 
Commission, said: 


The general] fact is that railroad rates for the transportation 
of property must approximate closely those which are made 
between the same points by steamer; and the steamer rates are 
generally, if not invariably, much below what the railroads can 
afford to accept upon all their business. 


Again he states: 


Low rates are a necessity of the situation; and if railroads 
compete with water transportation either on the ocean or on 


the navigable rivers, they have no choice but to accept such 
rates. 


To compel the roads to observe strictly the general rule 
laid down by the Fourth Section would necessitate their aban- 
donment of some classes of business in which their competition 
with water transportation is now of public importance. 


Still further on he says (Ib., 286): 


The fact still remains that they must either be allowed to 
compete with vessel owners and make low charges for the 
purpose, or they must leave vessel owners in possession of the 
business without the check upon charges which competition 
would afford. 

In Texas & Pacific Ry. Co. vs. Interstate Commerce 
Commission, 162 U. S., 236, the Supreme Court quoted 
from the opinion of the Circuit Court, as follows: 

It must also be conceded that the defendant would lose the 
foreign traffic, by reason of the competition referred to, and 


the revenue derived therefrom, unless it carries at the lower 
rates and by so doing is enabled to get part of it. (52 Fed. 


187.) 

For these reasons and upon the authorities cited it 
is submitted that the water route provision in Section 
4 of the act as amended is unconstitutional and void, 
depriving as it does rail carriers subject to the act 
of their property without due process of law, and 
amounting to a taking of their private property for 
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public purposes without just compensation, in violation 


of the fifth amendment to the Constitution of the United 
States. 


On the other hand, it has been stated that this pro- 
vision may be so construed by the courts as to render 
it constitutional. 


The provision in the Constitution of California (Sec. 
20, Art. 12) is as follows: 


And whenever a railroad corporation shall, for the purpose 
of competing with any other common carrier, lower its rates 
for transportation of passengers or freight from one point to 
another, such reduced rates shall not be again raised or in- 
creased from such standard without the consent of the govern- 
mental authority in which shall be vested the power to regu- 
late fares and freights. 


It will be observed in that provision the prohibition 
against the increase is not absolute, as in the water 
route provision of Section 4 of the act to regulate com- 
merce, but it is conditional. It only takes effect, where 
the carrier undertakes to increase its reduced rates, 
“without the consent of the governmental authority in 
which shall be vested the power’to regulate fares and 
freights.”” There is, in other words, a hearing (although 
not judicial) afforded the common carrier that seeks 
to raise its rates, after having once reduced them, “for 
the purpose of competing with another common carrier.” 
Furthermore, the relief asked for, in such case, may be 
granted by the “governmental authority,” although there 
may be found no changed conditions upon which the 
proposed increase rests. 

But this provision in the California constitution was 
construed by the Supreme Court of that state in the case 
of Edson vs, Southern Pacific R. Co., 144 Cal., 183; 77 
Pac., 894, where, in an opinion delivered by Chief Justice 
Beatty, it was held that a rate is not lowered within the 
meaning of the qualification “for the purpose of com- 
peting with another common carrier” when it is low- 


ered in self-defense to meet a lower rate inaugurated by 
a rival carrier. 


In the course of the opinion in that case Judge 
Beatty states (77 Pac., 897-8): 


Now, the meaning of the constitutional provision is suf- 
ficiently clear if its terms alone are considered. It was in- 
tended to secure legitimate competition by preventing railroad 
corporations from reducing fares below renumerative rates for 
the purpose of crushing weaker rivals and thus securing a 
monopoly. To accomplish this object, they are warned that if, 
for the purpose of competition, they establish a confiscatory 
rate, they cannot raise it again without the consent of the 
state. This construction seems to assert itself in the very 
language of the provision, and is fully confirmed by the de- 
bates in the constitutional convention. 


Further on he states (Ib., 899): 


But was the rate lowered for ‘“‘the purpose of competing 
with another common carrier,’’ within the meaning and intent 
of that qualifying clause? In the ordinary sense of the word, 
no doubt the rate was lowered for the purpose of competition, 
and the Superior Court has found as a fact that what we have 
held to have been in substance, though not in form, a lowering 
of rates was for the purpose of competition. But if we con- 
sider the evident intent of the provision in question, and more 
especially if we consider the circumstances and history of its 
adoption, it is clear that the act of the defendants was not 
such as the framers of the constitution or the people who 
adopted it had in view, or had any desire to punish. The whole 
object of the provision was to foster legitimate competition by 
preventing destructive competition. Its framers evidently an- 
ticipated that a more powerful corporation, for the purpose of 
securing monopoly of traffic, might sometimes’ be tempted to 
lower its rates to a point where they would cease to be renume- 
rative, and keep them there until its weaker competitors were 
driven from the field, after which it would raise its rates above 
the point at which they could be sustained in the presence of 
legitimate competition. It was no part of their design to 
punish a corporation for merely lowering its rates in self- 
defense to meet a lower rate inaugurated by a rival carrier, 
and that is all that the Southern Pacific Company is found to 
have done in this instance. It is the corporation which lowers 
its rates for the purpose of destroying a rival, not the one 
which, for the mere purpose of self-preservation, meets the 
rate which the act of the other constrains is to adopt, that is 
the proper subject of the penalty imposed by the constitution, 










































































































































































































































































































































































































































































































































































. 


















J eve 





nage RR BIR MITTS 




























































nN 


734 THE TRAFFIC WORLD AND TRAFFIC BULLETIN 


and this case is itself an illustration. of the injustice and evil 
which might result from adhering to the literal terms of the 
constitution in disregard of the broad policy it was designed to 
promote, 

The lower court in that case had held this section 
of the California constitution to be in violation of the 
fourteenth amendment. 

Of course, if the Interstate Commerce Commission, 
or the Supreme Court of the United States places the 
same construction upon this water route provision as 
the Supreme Court of California placed upon the some- 
what similar provision (above quoted) in the constitu- 
tion of that state in the case referred to, its constitu- 
tionality would be probably upheld, and it might be that 
no special harm would result to the rail carriers by its 
enforcement as thus construed. 

But it is difficult to understand, in view of what ap- 
pears to be the plain and necessary construction of the 
language used by Congress, how this water route pro- 
vision can be construed by the Commission or the court 
of last resort so as to exclude from its operation and 
effect all cases where the rail carrier shall, in competi- 
tion with a water route, merely reduce its rates “in self- 
defense to meet a lower rate inaugurated by a rival car- 
rier,” or “for the mere purpose of self-preservation, 
meets the rate which the act of the other constrains it 
to adopt.” 

Such a liberal construction and radical departure 
from the express terms of the statute—indeed, judicial 
legislation—apparently must be adopted, however, be- 
fore the constitutional objections thereto can be removed. 


Ross Addresses Traffic Men 


Success attended the first noonday luncheon of the 
Chicago Traffic Association. About 150 members and 
their friends gathered at the Great Northern Hotel Mon- 
day to show their interest in Chicago’s younger traffic 
organization and to listen to a discussion of “Railroad 
Conditions of To-day,” by Walter L. Ross, vice-president 
in charge of traffic of the Chicago & Alton and the To- 
ledo, St. Louis & Western railroads. 

Mr. Ross spoke in defense of the demand for higher 
freight rates, and also asked that the transportation 
interests of the country be accorded more liberal treat- 
ment. The time has passed when railroad men believe 
their business is above criticism. To-day it is recog- 
nized that there is no phase of railroad management and 
operation that cannot be fully and frankly discussed with 
the public. This extends even to the securities ques- 
tion—despite the manipulation of past years. Evils in 
the past the carriers admit—but should the transporta- 
tion system as a whole be penalized for the dead crimes 
of a few of its elements? Is that fair or logical? 

The speaker took the position that there had been 
no complaint from the consumer against the increased 
rates outlawed by the Commission. This he attributed to 
the small amount per capita of the transportation bur- 
den. What the public wants is good service; for this it 
is willing to pay, if it understands the situation. The 
railroads have the greatest confidence in the ultimate 
fairness of the American public when it is fully in- 
formed of the facts of the case. With these facts be- 
fore it the public will never consent to leveling American 
railway service to the mean of European. 

But with this demand for good service—a legiti- 
mate demand—is it right, asked the speaker, for the reg- 
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ulating boards created for the control of the roads to 
cripple the carriers’ earning powers, to reduce their 
revenues, see laws passed that increase operating ex- 
penses, be bystanders, though hardly innocent ones, 
when wages and other operating costs are advancing 
and still deny the railroads the right to increase their 
receipts as well as their expenditures? The confidence 
of the investor has been rudely shaken by the legislation 
of the past few years; if a barrier is erected against 
increasing rates, how long will the moneyed man con- 
tinue to sink his capital into an enterprise that prom- 
ises little or no return? If earnings are to be restricted, 
will not government ownership be invited? 

As to the possibilities of scientific management 
versus the need of more capital, Mr. Ross remarked: 

“Even were the railroads managed by Old Man 
Economy himself, there will never be a time anywhere 
in the immediate future when the railroads will have 
more money than they actually need to give to the peo- 
ple the service they should have. When this country 
shall have developed to its utmost capacity there will 
be no further call for additional capital for railroad 
extensions and betterments. The traffic of this country 
is still growing more rapidly than the facilities of the 
roads for handling it. When the railroads do not have 
the money to make the needed improvements, the coun- 
try is brought to the verge of widespread ruin and loss. 
This is no mere alarmist talk, Twice within the past 
decade did the demand for service in the transportation 
line exceed the financial ability of the roads to meet— 
once in 1901-1902 and again in 1905-1906. It was only 
by tremendous exertions that actual breakdown of the 
transportation system was avoided at those periods in 
our history. When such conditions arise, actual break- 
down can only be avoided by the heavy expenditure of 
new capital.” 


Wells-Fargo Must Defend Rates 


San Francisco, Cal., April 21.—Wells, Fargo & Co. 
have been cited by the state railroad commission to 
appear before it May 9 and show cause why its tariffs 
now on file with the California board should not be 
outlawed. 

In its formal notification the commission recites 
that “after due consideration of said schedules or 
tariffs, (it) has determined that it does not, and will 
not, approve and establish any of said 
tariffs without a hearing to and a justification b) 
said Wells, Fargo & Co., and that it will proceed to 
the establishment of other schedules or tariffs in lieu 
of said schedules or tariffs so filed after notice and 
opportunity for hearing given to said Wells, Fargo & 
Co.” The express company is ordered to appear be- 
for the board at San Francisco on the date named. 
If it does not, the commission will proceed to establish 
a schedule of its own for the company. 





schedules or 


INCREASES STATE BOARD’S POWERS. 
Jefferson City, Mo., April 21.—Governor Hadley has 
signed the house bill which gives the railroad commis- 
sioners power to fix rates for express companies, to 
establish free delivery zones in cities of 1,000: population 


and to fix the amount which such companies shall pay 
railroads for carrying express, 
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»VALUING RAILROAD PROPERTY 


Appraisal Calls for Consideration of Many Ele- 
ments—Earning Power, Franchise and 
Real Value of Property Factors 





BY CHARLES HANSEL, 
Member of the American Society of Civil Engineers and 
Expert in Charge of Revaluation of Railroads 
and Canals of New Jersey.* 


Since the “Rocket” of Stephenson was born, in 1829, 
at Edge Hill, England, the progress of railroad con- 
struction has been one of the most important features 
in the commercial development of this country. The 
conditions attendant upon the construction of railroads 
in England and the United States were widely different. 
England had her mills of varied industries. The canals 
of Brindley and the highways of MacAdam were filled 
with the traffic of a nation greater than ours. Our pop- 
ulation had not penetrated very far beyond the eastern 
shores, and money was high, forests dense and rivers 
wide. The first railroads here were merely temporary 
paths to greatness. 


Earlier Freight Rates. 


Thirty years after the opening of the first line, we 
carried freight for 3.09 cents per ton mile; another 
thirty years, and we carried freight at 7.24 mills per 
ton mile. Modern methods of construction were not 
applied in the original building of any of the railroads 
in the United States. They were built along the line 
of least resistance, without regard to grade or curvature. 
The policy of the original constructors was to build 
as cheaply as possible. To cheapness of construction 
was sacrificed shortness of line and flatness of grade and 
curvature. This policy was, perhaps, the better one at 
the time it was adopted, because the country was 
sparsely settled, and the most sanguine failed to grasp 
the growth that was to follow. 


Periods of Construction. 


Railroad construction commenced in this country in 
1830, and very little was accomplished in the earlier 
years. During the five years ending 1873, 27,000 miles 
of railroad were built and, in consequence, the whole 
country found itself little short of bankruptcy. The 
country was yet new and undeveloped, and the mania 
for railroad construction was unappeased. 

The lull in building was short and, in the five years 
ending 1883, 40,000 more miles of railroad were con- 
structed, and to-day there are in operation 238,356.40 
miles of railroad in the United States. 


Problems To-day. 


The problem with the railroads to-day is not so much 
how to get more business as how to carry the existing 
traffic at lew cost. The economic demands of modern 
traffic require, on the part of such railroads as the Penn- 
sylvania, the Baltimore & Ohio, the Vanderbilt Lines, 
the Harriman Lines, and many other trunk lines, that 
they expend enormous sums of money on improvements 
which are, in a large measure, merely corrective of 
original defects in location and construction resulting 








*An address delivered before the Southern Commercial Con- 
gress. 
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from former methods and from enforced economy due 
to the high price of money and the uncertainty of earn- 
ings. In physical condition and in quality of service, the 
greater part of the mileage of our trunk line systems 
equals, and in many respects excels, that of the rail- 
roads of Great Britain and of the Continent. The rates 
of carriage for both passenger and freight service are 
below the rates charged for similar service in any other 
country. Generally speaking, the financing of the earlier 
railroads was accomplished by the sale of bonds at a 
considerable discount and the stock which accompanied 
the bonds did not always represent money, but was 
frequently issued to the purchasers of bonds and to 
the promoters of the project. 


Water. 


It is stated by Van Oss that the average amount 
originally received in actual value for American railway 
bonds probably did not exceed 68 per cent, and that the 
original investor in American railway stock probably did 
not pay more than 10 per cent of the face value. It 
is beyond dispute that a great deal of so-called “water” 
was injected into the capitalization of many of our 
railroad systems; and some of this’ was accomplished 
through legislative authority. 

The uncertainty of earnings in the construction of 
a railroad through an uninhabited country did not ap- 
peal to capital on the basis of ordinary hazard, and it 
seemed necessary to offer very great inducements in 
order to secure the money necessary to the building 
of our earlier railroads. Notwithstanding the issue of 
a very large amount of free stock, the country was 
manifestly benefited and developed through the great 
reduction in rates of carriage for passengers and freight. 
In 1854, the gross earnings per ton mile were 2.954 
cents, which fell to 0.67 cent in 1884. This was some- 
what below the present gross earnings per ton mile for 
all classes of freight. 


Present Value of Railroads. 

If we consider the liabilities of the railroads as a 
measure of cost or value, the total value of the rail- 
roads of this country for the calendar year 1909 is 
$20,377,088,517, or an average rate of $85.490 per mile. 
The gross earnings from traffic for the same period was 
$2,513,212,763, the operating expenses being $1,661,059,483; 
and, including the receipts from other sources, the total 
available income for the payment of interest on bonds, 
fixed charges, taxes and dividends was $1,018,041,873; 
and, from this available revenue, $90,790,949 must be 
deducted for the payment of taxes. It will be observed 
that the net revenue available for the payment of taxés, 
interest, dividends, etc., is practically 5 per cent° on 
the total investment, as shown by the liabilities. 


No Organized Plan for Fixing Value. 


There has been no organized plan for the deter- 
mination of the value of the railroads of the United 
States, and, conSequently, it does not appear that we 
are in a position to satisfy ourselves on this subject. 
In 1904 the Department of Commerce and Labor at- 
tempted to fix the commercial value of railway operating 
property in the United States, and this value was de- 
termined from such statistics as were available; no 
survey of the physical properties was made. The total 
value of the railroads, which at that time covered 213,- 
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932.13 miles, was found to be $11,244,852,000, or an 
average of $52,600 per mile, which is but 61% per cent 
of the value shown by the liabilities of the various 
railroad companies. The method of valuation employed 
in determining the commercial value was arrived at by 
capitalizing the net earnings of individual railways and 
railway systems, and it will be observed, from the 
title of the valuation, that it was intended to determine 
the value from an investor’s point of view—that is, the 
commercial value of the railway operating property; 
and it is not unreasonable to suppose that, if the valua- 
tion to be determined were for the purpose of assessing 
taxes, fixing freight rates or issuing fresh securities, the 
method of determining the value might be quite dif- 
ferent from that adopted for the determination of the 
commercia] value. 


Earning Power, 

The earning power of a railroad is measured by the 
volume and density of business, the cost per ton or 
passenger mile and the fixed charges. The cost per 
train mile is approximately the same whether the train 
has a capacity of 200 or 400 tons. It is evident, there- 
fore, that the earning capacity of a railroad which, by 
reason of its flat grade and easy curvature, can haul 
400 tons per train on a given tonnage, would be nearly 
100 per _ cent more than the earnings of another railroad 
which, with the same equipment, could haul but 200 tons; 
and it is usually found that the railroad capable of 
carrying the greater train load with a given power costs 
much less to build than the railroad of smaller train 
capacity. And, since the contract relations between rail- 
roads very materially influence the tonnage, it is quite 
possible that the cheaper railroad, having the greatest 
train-load capacity, would be short of business on ac- 
count of not being as favorably situated to receive ton- 
nage from other roads; and this is exemplified in the 
complex terminals of a large city. 


Relocation of Railroad. 

There are cases where it would be economical for 
a railroad to abandon its line entirely and build on 
different territories between two given cities, thereby 
saving in operating cost for carrying the same tonnage 
between the same termini. This saving of cost of op- 
eration capitalized would, in many cases, more than 
equal the cost of building a new line. This change 
cannot always be accomplished, for the reason that 
towns and industries must be served. Consequently, the 
high cost of carriage between the termini must continue; 
and, if a new organization would construct a line in 
the easier territory suggested and secure satisfactory 
terminals and traffic arrangements, it is apparent that 
the new company could conduct its business at a smaller 
cost and with greater expedition. The securing of busi- 
ness, however, depends not only on convenient terminals 
and efficient organization, but also upon the contract 
relations with other railroads which are in position to 
give or to withhold business; and, while the value of 
the physical elements of the least costly railroad as 
represented by the real estate and the tangible personal 
property may be much less than that of its competitors, 
the commercial value may be much greater by reason 
of its maximum train-load capacity and its minimum 
operating expense. 
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Value of Low Grades. 


The diagram which appears on the next page illus- 
trates the value of low gradients, and the conditions 
described actually exist in one of the southern states. 
Circle “A” represents the number of tons that can be 
drawn by a standard locomotive of the Cooper E-50 
type on a grade of 15.84 feet to the mile, or three-tenths 
of 1 per cent. Circle “B” represents the tonnage that 
the same locomotive can haul on a grade of 53 feet 
to the mile, or 1 per cent. Circle “C” represents the 
tonnage the same locomotive can haul on a grade of 
60 feet to the mile, 1.136 per cent, it being understood 
that the speed of the train is 18 miles an hour, the 
tractive force one-fifth of the weight on drivers and the 
train resistance on the level 6% pounds per ton. 

Calculations are also based on carrying 10,000 tons 
a day each way for the period of one year on a stretch 
of road 100 miles in length. The cost per train mile 
for crew and fuel is the same in each case, and is 
taken at $1.40, which is below the present cost ‘of 
operating in the district in which these railroads are 
operated. 

It will require 3.3 train loads on “A,” 7% train 
loads on “B” and 8.4 train loads on “C” to carry 
the given tonnage. The operating cost of carrying the 
tonnage on “A” is $337,260 per annum; the same ton- 
nage carried on “B” will cost $766,500 per annum, or 
a difference in favor of “A” of $429,240; and, if we 
eapitalize this difference at 5 per cent, we have $8,- 
584,800. The comparison of operating cost between “A” 
and “C” is more strikingly different. 

The cost of operating 8.4 train is $858,480, which, 
compared with $337,260, the cost of operating the same 
tonnage on grade “A,” shows that the excess cost of 
“C” over “A” is $521,220, which, capitalized at 5 per 
cent, gives $10,424,500. We may safely assume that 
the cost of maintaining grade “A” will be less than for 
the high grades, because it is evidently constructed 
in an easier country and, in addition to the less ex- 
pensive structures to maintain, the wear and tear of 
3.3 trains as compared with 8.4 trains is in favor of 
the low-grade line. 


Getting Tonnage. 


It is evident, therefore, that, if these three railroads 
have an equal division of business between two im- 
portant cities which they connect, the value of “A” will 
greatly exceed the value of either “B” or “C.” It is 
not likely, however, that the division of business is 
equal and, before a final determination of value is made, 
the actual tonnage hauled should be ascertained: and 
this tonnage is frequently controlled through contractional 
relations with other roads, which may be changed from 
time to time, and this is accomplished through the pur- 
chase of stock—or in any other way. 


Parallel Lines. 


Assuming that line “A” were not constructed and 
that only the two lines, “B” and “C” were in operation: 
if the line “A” were constructed by an organization 
entirely separate and distinct from either “B” or “C,” 
neither of these roads could purchase “A” under the 
present federal statutes if it were an interstate road, on 
the ground that it is a parallel line, the purchase of 
which would throttle competition; and, in consequence, 
the result would be either that a tonnage carried on 
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“B” and “C” would have to be charged a higher rate 
than it could be profitably carried for on “A” or else 
the operation of “A” with the given tonnage would 
destroy the value of “B” and “C.” 


Strategic Value, 

Many railroads are projected for future profit rather 
than for present gain, and the building of a railroad in 
the face of insufficient immediate business may show 
wisdom in view of the current prices of materials neces- 
sary for construction and the prospective earnings. The 
line may possess a strategic value which is not ex- 
pressed in the cost of the materials entering into its 
construction. The growth of the community is generally 
reflected in the increased net earnings of the railroads 
serving it. 

Operating Costs and Dividends. 
The operating costs to-day are probably increasing 





faster than the growth of the communities. The operat- 
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cent in the same period; an increase in dividend rate of 
23.4 per cent, and of stock-paying dividends, 95 per cent. 
A considerable increase in the pay rolls of the various 
railroads, which are not reflected in the increases stated, 
will materially increase the operating cost. The improve- 
ment in power and permanent way is reflected in the 
increase of 33 per cent in tons carried per freight loco- 
motive during the last ten years. The average receipts 
from passengers per mile show little change during the 
last decade and averages under 2 cents per mile. The 
average receipts per ton mile for freight are fairly con- 
stant and have increased .039 of a cent per ton mile 
during the last ten years. 


New Construction. 


There has been but 3,475.7 miles of railroad con- 
structed in the United States during the year 1909, and 
of this amount the sixteen southern states joined in 


this Commercial Congress have constructed 1,687.27 
COMPARISON 
Berween 


LOW AND HIGH GRADES 
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ing cost per train mile has increased from $0.9839 in 
1899 to $1.4337 in 1909, or 45 per cent. in ten years. The 
operating revenues have increased from $7,005 per mile 
of road in 1899 to $10,356 in 1909, or 47 per cent. The 
operating expenses per mile increased from $4,570 in 
1899 to $6,851 in 1909, or 50 per cent. 

The operating expenses do not include taxes, which 
have increased in many states over 100 per cent in the 
last four years, the increase of taxes in four states being 
from 106 to 125 per cent. In spite of the increase of 
operating cost over operating revenue, the percentage of 
railroad stocks paying dividends has increased . from 
33.74 per cent in 1898 to 65.69 per cent in 1908 and the 
dividend rate has increased from 5.29 per cent to 6.53 per 





miles, or 48% per cent of the construction of the entire 
country. The commercial value of the railroads in the 
sixteen southern states, as given by the Department of 
Commerce and Labor, is $2,390,386,000, or an average 
of $39,237 per mile as against $52,600 per mile for the 
entire country. 


South Needs Railroads. 


The need of railroads in the southern states is 
expressed in the number of miles of line to each one 
hundred square miles of area and for every 10,000 inhab- 
itants, the average number of miles of line in the sixteen 
southern states to each 100 square miles being 10.32 
miles and the average miles of line to each 10,000 im 
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habitants being 29.77. 
look in the future for new railroad construction. 


It is to the South that we must 


Various Application of Value. 


It is manifestly impossible for the speaker to attempt 
to suggest methods of determining value for each of the 
several purposes to which the value of a railroad prop- 
erty may be properly applied. It seems evident, however, 
in view of the very wide difference oi opinion of estimated 
value as between the officials of the railroad companies 
and the railroad economists that there should be some 
determination of this matter in order that the public 
may have a more clear and definite understanding of the 
true situation. The term “physical valuation” is fre- 
quently applied to railroad property, and, since we have 
no accepted terminology on this subject, it is not likely 
that there is a common understanding as to what the 
term “physical valuation” includes. 


Various States Have Attempted Appraisal. 


The several states have attempted to appraise the 
railroad properties within their respective boundaries 
and, in each case, plans and purposes have been some- 
what different. In one case the survey was made with 
the view of determining whether or not the state tax 
received from the railroads would be increased or de- 
creased by change of specific tax on gross income to 
ad valorem tax on physical value. In other cases the 
survey was made to determine whether or not the invest- 
ment claimed by the railroad company in justification of 
rates was actually to be found in the property. In some 
cases only the physical elements were considered, and 
in other cases the physical elements plus the intangible 
or non-physical value, including the franchise, was taken 
to determine the total value. The difficulty of valuing 
the railroad properties of the country by states is ap- 
parent to anyone who has given this subject any consd- 
erable thought. 

Equipment Interstate. 


The majority of railroads operate interstate, and 
many of them international, and all have locomotives, 
passenger train cars, freight train cars and other equip- 
ment moving in and out of the state; and frequently a 
large percentage of the equipment of a railroad is en- 
tirely off its rails. 


Appraisal in New Jersey. 


In the state of New Jersey a feeling has existed 
on the part of many of the citizens that the assessed 
valuation of railroad property in that state was below 
the true value. On the other hand, the railroad com- 
panies expressed the opinion that the assessed valuation 
was too high, and indeed that it was on a much higher 
scale of valuation than that for other corporations or 
individuals. The railroads of New Jersey paid $2,166 
per mile of route for the year 1909; and the average per 
mile paid by the sixteen southern states is $307, the 
state of Georgia paying $194 per mile. 

It should be observed, however, that the average 
value per mile of the railroads in the sixteen southern 
states, as established by the Department of Commerce 
and Labor, is $39,237 as against $146,400 in the’state of 
New Jersey. 


Costly Terminals. 


It must also be remembered that New Jersey fur- 
nishes very costly terminals for a number of the trunk 
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lines; and, in addition to the ordinary railroad equip. 
ment, which includes the various tugs, lighters, car floats, 
barges and the like. The lands alone in Jersey and Ho. 
boken City are assessed at practically $31,000,000. 


Three Elements of Value in New Jersey. 


The southern states assessed the value of the rail- 
road property principally on the value of real and per. 
sonal property. In New Jersey the state tax law requires, 
first, the determination of the “true value” of the real 
estate; second, the determination of the true value of the 
tangible personal property; and, third, the value of “the 
remaining property, including the franchise.” 


Method of Conducting Appraisal. 

The speaker has been engaged during the past year 
in appraising the value of these three elements required 
by the statute and in this work we have employed some 
90 men in the field and office. The assessment of all 
property used for railroad purposes is performed by the 
state. The assessment must be divided into what is 
termed main stem, which includes all the property, ex- 
clusive of passenger and freight buildings, within the 
limits of a strip of ground 100 feet in width, with the 
main running track as the center; and second-class prop- 
erty, which includes all real estate used for railroad pur- 
poses outside of this 100-foot strip, but does not include 
any personal property. The railroad property which is 
not used for railroad purposes is assessed locally. 


Division of Value into Taxing Districts. 
There are 
in which 


in New Jersey some 450 taxing districts 
railroads operate and many taxing 
have a considerable number of railroads, 
number of different 
county being 56. There are some 2,370 miles of route of 
railroad and i73 miles of canal. The railroad systems of 
the state are composed generally of subsidiary companies 
which have been grouped together to form a main sys- 
tem. For instance, the Central Railroad Company of 
New Jersey is composed of 26 corporations, the Penn- 
sylvania Railroad is composed of 17 corporations, and 
the Erie Railroad of 17 corporations. Each taxing dis- 
trict is entitled to receive the taxes on the rea] estate 
used for railroad purposes in its district; consequently, 
it is necessary to accurately determine the value of ll 
real estate outside of main stem and in each particular 
taxing district. In order to accomplish this, field parties 
of engineers were employed and instructed to measure 
and record the quantities in the roadbed, including em- 
bankment, excavation, culverts, bridges, track, ballast and 
every element which is a part of a railroad construction. 
The field work has been completed and some 60 men 
are now engaged in the compilation of the data; and be- 
fore the value of any of the various parts could be de 
termined it was necessary to ascertain the market value 
of every item entering into railroad construction, and 
also to determine upon methods of fixing depreciation due 
to decrepitude and obsolescence. 


districts 
the greatest 
railroad corporations in any one 


Depreciation Definition. 

The term “depreciation” is not definitive, and there 
is at this time a great deal of discussion among railway 
officials as to what is intended to be covered by the 
term. Depreciation may be divided broadly under two 
heads: First, depreciation on account of decrepitude (the 
gradual wearing out or destruction of the parts, or mat& 
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rials in the parts, which cannot be renewed), and such 
depreciation continues until the useful life is ended and 
there remains nothing but scrap value. The second 
proad division of depreciation may be covered by the 
term “obsolescence,” and this term may be applied dif- 
ferently to the various subordinate parts of the railroad 
property. 

The demands of traffic calls for the highest efficiency 
in motive power equipment and roadbed, and frequently 
the design of the locomotive is so materially changed as 
to affect the design of the bridge, turntable, engine 
house, machine shop, and the like; so that depreciation 
due to the obsolescence of a main factor in transporta- 
tion may affect all factors which of themselves have not 
peen directly affected by obsolescence. For instance: the 
engine turntables, scales, and the like, the use 
of which is considered good practice on our important 
trunk lines, will have to be abandoned if the contem- 
plated plans for change in design of motive power are 
carried out; and this change in design seems necessary 
in order to increase the trainload, reduce the cost per 
train mile and assist in counteracting the increased cost 
of operation, due to advance in 
labor. 


house, 


price of materials and 


Depreciation Should Not Be Confused with Maintenance. 
The terms “maintenance” and “depreciation” are often 
confused; but it should be apparent that depreciation is 
intended to cover an intangible quantity which cannot be 
maintained either because of its decrepitude or its obso- 
lescence. 
Effect of Invention. 

It is not essential that a machine or a locomotive 
be operated and worn out in order to be depreciated; 
for the reason that progress in invention, especially in 
this country, is so rapid that obsolescence generally 
occurs within a short period, due to important changes 
in design; and although a high-class machine might be 
kept in a dustproof case and not used, it would ma- 
terially depreciate within a period of three or four years. 
If it be an automatic tool for a specific purpose, it should 
be depreciated to a considerable amount immediately 
upon its purchase, because the improved design of a sec- 
ond machine, for the same purpose, would, without ques- 
tion, materially increase the output and reduce the cost. 


Death of Capital. 


It is frequently held that depreciation is the death of 
capital to the amount'of the depreciation; but it must be 
remembered that in this death of capital there may have 
been created an asset very much in excess of the dead 
asset. This increased value to the general property may 
be covered by good will, franchise, increment, etc. Some 
of our foremost railroad officials object to the picking out 
of one element of a railroad, such as equipment, and de- 
Preciating it, unless ¢ertain other elements are appre- 
ciated, thereby admitting that there is a very large ele- 
ment of value outside of the naked value of the depre- 
ciated equipment, structure and other elemerts forming 
the physical property. 

New Equipment Generally of Increased Capacity. 

Additions to power and road equipment are gener- 
ally of larger capacity than the last equipment. purchased 
‘i each particular class, and as such additional equip- 
ment of increased power and capacity is purchased the 
remaining equipment is depreciated by obsolescence, even 
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though no depreciation has occurred by reason of de- 
crepitude. In the case of power, the cost of maintenance 
increases with the age, and it is reasonable to expect 
that the cost per mile run will be very materially in- 
creased when the life of the locomotive is prolonged be- 
yond certain limits. For years efforts have been made 
by the railroad officials to determine the limits of eco- 
nomical use of power, and as yet no formula or plan has 
been generally adopted for the determination of the 
useful life of power or road equipment. 


Freight-train Cars. 


The value of freight-train cars as a part of the work- 
ing organization is quite apart from their bargain and 
sale value; and this feature of value is forcibly ex- 
pressed by the rulings and divisions of the American 
Railway Association. 

Until late years it was the practice to charge for- 
eign roads for the use of cars on a mileage basis; that 
is, so much for each mile of travel for each car. Under 
this system many abuses arose, and neither the con- 
signee nor the railway borrowing the car was particu- 
larly active in freeing a car and returning it to its 
Cars would stand for days and weeks, since the 
borrower’s interest ceased as soon as the car quit trav- 
eling. 


owner. 


Per Diem. 

The dissatisfaction on the part of the leading roads 
resulted in a per diem rate of 50 cents per car. This 
seemed well enough so long as traffic was heavy and 
cars were in demand; but when the great surplus of 
over 400,000 cars developed in 1908, and miles of sidings 
and yard tracks were filled with thousands of idle cars 
and their equivalent locomotives, then the burden of 
$200,000 per day became so tremendous that every bor- 
rower hastened to return every freight car home to 
stop the per diem charge. To do this cost many hun- 
dreds of thousands of dollars. Many borrowing roads 
sought to cut the price in two; and, finally, on February 
21, 1910, it was agreed, by vote of the majority, that 
the rate for the use of freight cars should be 30 cents 
per day*per car for the five months of March, April, 
May, June and July of each year and 35 
day per car for the remaining seven months. 


cents per 


Floating Equipment, 

There is no 
formula for 
equipment. 
cient 


well-defined and 
determining 


generally accepted 
the depreciation of floating 
The factor of improved design or more effi- 
machinery does not apply to river and harbor 
craft with the: same force as to ocean-going vessels. ‘It 
is not likely that ferry boats will increase their speed, 
as their present speed capacity is in’ excess of possible 
use except for a brief emergency. Some of the cross- 
river boats are powered the same as the boats in Twenty- 
third Street service in order to go 
should occasion arise. 
ferry boats are 


into that service 
The general dimensions of these 
practically determined, and any ma- 
terial change in dimensions is not likely, for the reasor 
that the slips, floats and ferry houses are designed to 
accommodate boats of the dimensions now in use; and 
any material change in such dimensions would. neces- 
sitate changes in the slips. 
Hull Must Be Maintained. 


On account of the absolute necessity of a tight 
hull, it must be maintained in perfect condition so far 
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as the buoyancy and the necessary strength are con- 
cerned; and these factors do not permit of neglect as 
in land equipment. Consequently, the-charge for mainte- 
nance largely occupies the place of depreciation; and, 
indeed, under the process of maintenance or up-keep, 
especially in wooden boats, the hull is constantly chang- 
ing its members until all that remains is the design. 
This is illustrated by the barge “Cornelia,” which com- 
menced its official life as the schooner “Cornelia” in 
1839. In 1864 it was changed to a sloop and in 1881 
it became a Pennsylvania Railroad barge. It is still in 
service and will probably continue in service as long 
as barges of its dimensions are found desirable to 
operate. 
Water Terminals. 


One of the interesting problems in determining the 
value of railroad property in New Jersey is the question 
of the floating or marine equipment used in connection 
with the various railroad terminals. The lighterage lim- 
its are very extensive and cover the lower harbor and 
as far north as One Hundred and Fifty-fifth Street, on 
the Hudson River. Notwithstanding this wide difference 
in the lighterage, the freight charge per ton is the same 
for all destinations within the lighterage limits, and in 
almost all cases the cost of service exceeds the rate 
of compensation allowed. 

It was necessary to determine whether or not the 
floating equipment used to extend the land terminals 
of the railroads in New Jersey across the waters of 
the Hudson River te deliver passengers and freight to 
New York was accessible wholly or partially to the state 
of New Jersey. 


Situs of Equipment. 

The situs of the equipment and the domicile of the 
same are in the state of New Jersey, though enrolled 
in the port of the City of New York. The port of the 
City of New York in this connection, however, does not 
convey a definite idea of the boundaries of the port, 
which are fixed by the federal government; and, since 
the port of New York comprises all the waters and 
shores of the state of New York and the counties of 
Hudson and Bergen in the state of New Jersey, it is 
apparent that, so far as the home port is concerned, all 
vessels owned in New Jersey or operated from New 
Jersey ports in Hudson and Bergen counties, which 
practically cover all of the important terminals of New 
Jersey, are as much a part of the port of New York 
as if they were owned by citizens or corporations of 
New York. A resident of either Hudson or Bergen 
County who is the owner or managing owner of a vessel 
must enter and document the vessel at the custom house 
in New York. The federal government thus ignores 
boundaries of states and groups or associates a part 
of the state of New Jersey with the state of New York. 
Therefore, the name of the port of entry does not 
necessarily disclose the domicile of the owner of the 
vessel other than to fix his domicile within the district 
of the city of New York. 


Domicile and Situs. 

The decisions of the federal courts determine that 
the domicile of the owner is the situs of the vessel 
for the purpose of taxation, wholly irrespective of the 
place of enrollment; and much of the floating equipment 
used in connection with the terminals of New Jersey 
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are not enrolled or documented in any port; and we 
have determined that all the floating equipment is 
sessable entirely to the state of New Jersey. 


as- 


Railroad Tax Laws of Various States. 


A study of the railway tax laws of the various states 
demonstrates the wide difference in principles and re. 
sults and illustrates the great difficulty of writing 4 
statute which is comprehensive in all its details; and 
perhaps, the vagaries of the tax laws are not chargeable 
so much to the ignorance or unfairness of the various 
legislators as to the difficulty of arriving at a proper 
method of determining value, having in mind the various 
“true values” of the railway and the apportionment of 
value into states and minor civil divisions. 

Primitive Systems. 

The primitive systems employed in earlier years have 
given way to special enactments. Taxation based on 
gross earnings or gross receipts have been, generally, 
superseded by ad valorem or some form of specific taxa- 
tion. In 32 states and in the District of Columbia we 
find a general property tax based on the value of real 
and personal property; and, with some qualifications, 
several other states might be included. Indeed, all the 
states have some form of ad valorem or specific taxation. 

It appears, therefore, that the trend of change is 
toward ad valorem tax; and this involves the physical 
value; and, perhaps, in addition thereto, the non-physical, 
adventitious, intangible, franchise or unearned increment 
elements. 

Terminology. 

Since the term “value” is not definitive, it is neces- 
sary to define the term for the purpose to which the 
valuation applies. From the point of view of the trav- 
eler or shipper, who is personally interested in arriving 
at his destination or in being assured that his shipment 
will be delivered with considerable certainty, the value 
of a railway lies in its continuity, and not in the ag: 
gregate cost or value of its many parts. From his point 
of view, there is no difference in value between any 
two ‘parts of the railway, for the reason that it requires 
all of the various departments and a continuous track 
to perform the service for which he has paid. It is 
plain, however, that the state or taxing district cannot 
accept this broad equalization of value for the purpose 
of taxation. 

Betterments. 

It is the practice of English railways to issue fresb 
shares for every betterment, the result of which is 4 
constant increase in the capital account. It has beet 
the practice of the railways in this country to pay for 
betterments and additions from their incomes, and the 
result of this, in many cases, has been the absorption 
of all net income available for dividends. A great deal 
of the fresh capital now required by railroads is needed 
for the purpose of improving their alignments and grades. 
In this state the Delaware, Lackawanna & Western Rail 
road Company is about completing 38 miles of road t0 
make a saving of 13 miles between New York and Bul: 
falo; and this cutoff is, perhaps, the most expensive 
construction to be found anywhere on that railroad. 
Improvements in alignment in grade crossing and abal 
donment of old roadbed and right-of-way must be charged 
with the amount which was expended for the origin@l 

construction in order to indicate the total investment! 
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in the property, although a considerable part of this 
original investment may be abandoned, 


No Definite Plan. 


If, at the time of the beginning of the railroads in 
this country, one master mind had been in charge of 
planning the whole scheme of internal improvements 
which has attended the construction of our railroads; 
if that mind had been given the foresight of a century 
of time; then, and then only, could we hope to find 
the railroads of to-day built and operated in perfect 
harmony with the needs of the people. Thousands of 
single minds have conceived and planned the network 
of railroads which bind the oceans together with hoops 
of steel. There was no plan, no continuity of action. 
The schemes were as various as the conditions. There 
was not, nor could there be, one great artery, with 
laterals and veins, in exact proportion to the needs of 
the development of the country. Naturally, many arteries 
of traffic crossed and became confused—but all feed the 
heart of commerce; and we cannot hope, at this day, to 
shear off the weaker arms or eliminate the natural, 
topographical and climatic conditions. 


Gov. Brown on Freight Rates. 


Governor Brown of this state has told you some 
important facts concerning the effect to the consumer 
of a reduction in freight rates. Governor Brown was, as 
you know, a railroad commissioner of Georgia and joined 
with his associates in securing legislative enactments 
reducing freight rates on intrastate business. In review- 
ing the results of this reduction he found that the earn- 
ings of the railroads on intrastate business, for one 
year, was $2,000,000 less than what would have been 
the earnings had the former freight rates been in force; 
and he has declared himself firmly of the opinion that 
the consumer did not benefit by this loss of revenue 
to the railroads. He has stated that the consumers’ 
freight bills were from 10 to 11 per cent more on 
the same commodities and quantities than before the 
reduction was put into effect. The manufacturers and 
jobbers received the benefit of the difference. 


Equipment, 


Since the rolling and floating equipment of railroads 
is continually moving interstate, it is apparent that one 
of the most difficult problems involved in the appraisal 
of railroad property by states is the assignment of this 
equipment to each particular state. The tax laws of 
some states provide that only such equipment as is op- 
erated intrastate shall be assessed ‘to that state, and 
the question then arises, what constitutes interstate 
business? 

One of the important railway systems of New Jersey 
contends that certain locomotives which are engaged in 
the switching of cars at a terminal and which are en- 
tirely confined within the limits of this terminal should 
be classified as interstate equipment, for the reason 
that they are handling cars containing interstate traffic; 
and, if this line of argument were followed, it would 
be difficult to find any equipment in any state that was 
not at some time or other during the year employed 
directly or indirectly in interstate business. 

There are many thousand private cars floating about 
throughout the United States which are not owned by 
any railroad company. Neither the Interstate Commerce 


THE TRAFFIC WORLD AND TRAFFIC BULLETIN 






741 




































Commission nor the American Railway Association has 
any accurate knowledge as to these private cars, and 
the number of same have been estimated variously from 
150,000 to 250,000. 

Double Taxation. 

It is quite likely that many of the railroads pay 
double taxation on some of their equipment, and it is 
necessary to determine how the value of the total equip- 
ment of the entire system appraised should be assigned 
to each of the several states through which it operated 
and, in order to accomplish this, it seems desirable and 
necessary that the railroads be required to keep accurate 
account of locomotive and car mileage in each state; 
also, the time each piece of equipment is employed in 
each state; and, with this data available, the value of 
the total equipment may be assigned to the states on 
a satisfactory basis. As it now stands, the assignment 
of equipment to each state can only be made in the 
ratio that the miles of single track or of all track in 
the state bears to the total mileage of single track or 
all iracks of the entire system. 

The vagaries of railroad taxation are expressed in 
the great variety of methods of taxation adopted in 
the various states. The tax laws of New Jersey require 
that the true value of the real estate and the tangible 
personal property shall be determined entirely apart from 
the purpose of their use, which purpose is generally 
supposed to be included in the value of “the remaining 
property, including the franchise.” Consequently, the 
unit of values to be applied to the multitude of items 
comprising the real estate and the tangible personal 
property would have to be determined differently for 
states which did not have a tax law calling for the 
same determination of value as that of New Jersey. 


Value of Land. 


The value of land as determined in the states of 
Michigan, Wisconsin, Minnesota and Washington included 
a multiple which was applied to the actual value of 
the land to cover its use for railroad purposes and, in 
some cases, this multiple was two and one-half times 
the estimated value of the land used for other than 
railroad purposes. 


Scientific Tax Law. 

Railroad officials generally feel that, since there 
are no two states which have adopted the same method 
of assessing and taxing railroad property, there does 
not exist any scientific railroad tax law; and complaint 
is frequently heard of the injustice of the various forms 
of taxation. Yet the railroad companies do not come 
forward with a draft of what they would consider a 
just and workable railroad tax law, which they would be 
satisfied to see adopted by all the states. It is not 
likely that the conditions attendant upon the assessment 
and taxation of railroad property will be harmonized 
until an appraisal of al¥ the railroads of the United 
States is made and a general railroad tax law submitted 
for the consideration of all estates. 

The speaker feels that one of the most important 
elements of any tax law is a definite terminology, and 
while it may seem apparently simple to divide the ele- 
ments of a railroad into real estate and tangible per- 
sonal property, the practical application of these terms 
develops a very great many problems, and in carrying 
out our work in New Jersey we found it necessary to 
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instruct the field engineers and the computers in precise 
language, setting forth exactly what elements were to 
be appraised as real estate and what were to be ap- 
praised as tangible personal property. 


Real Estate. 


It is to be regretted that the classification of the 
Interstate Commerce Commission does not aid in this 
problem. The term “real estate’ as used in the classi- 
fication of the Commission covers the cost of real estate 
acquired in excess of that required for roadbed or sta- 
tion, shop or yard grounds, and which is to be held 
permanently or temporarily for special purposes. 

Under the railroad tax law of New Jersey, real 
estate, if defined according to the Interstate Commerce 
Commission classification, would cover only what is called 
“third-class property,” not used for railroad purposes. 

In order that there might be no misunderstanding 
as to the items to be included in “real estate” it was 
necessary for us to arbitrarily divide real estate into 
seventy-five distinct headings, and all machinery and 
other materials not included in/the seventy-five items 
were classified as tangible personal property. 


Non-Physical Value. 


The establishment of the value of “the remaining 
property, including the franchise” as required by the 
Statutes of New Jersey, involves the elements of value 
mot expressed in the real estate and the tangible per- 
sonal property. 

Many of the states do not consider that there is any 
assessable value in railroad property after the value 
of the real estate and the tangible personal property 
have been determined, but we must bear in mind that 
these same states, in determining the value of the real 
estate and the tangible personal property, do, uncon- 
sciously if not directly, include the value of some ele- 
ments of purpose or franchise, for the reason that, in 
fixing the value of the real estate, they consider its 
value for the purpose of a railroad. 

Mr. Justice Field says: “No constitutional objection 
lies in the way of a legislative body describing any mode 
of measurement to determine the amount it will charge 
for the privilege it bestows;” and the value of “the 
remaining property, including the franchise,” should be 
determined in such manner as to include all values 
not fixed in the value of the naked land and the tangible 
personal property. 

Franchise, 


It is held by the courts that the franchise to be 
or to exist is only one of the franchises of a corpora- 
tion. The franchise to do, to carry on the business of 
a corporation, is an independent franchise; or, rather, a 
combination of franchises, embracing all things a cor- 
poration is given power to do; and this power, this 
authority, constitutes a thing of value apart from the 
corporation’s intangible property as much as does the 
franchise to be. 

Tt wolld seem that these intangible properties, these 
franchises to do, exercised in connection with the tangible 
property which it holds, create a substantive matter of 
taxation to be asserted by every state in which that 
tangible property may be found, and although a railway 
company is technically a private corporation, it is de- 
signed to promote the general public good as well as 
to advance private speculation. - 
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Non-Physical Elements. 


The New Jersey tax law provides that the nop. 
physical value or the value of “the remaining property, 
including the franchise,” shall be appraised and assessed: 
and, in view of the great difference in the possibilities 
of developing net surplus as illustrated in the diagram 
hereinbefore set forth;—it would appear that such 4 
provision was necessary in order to provide a governor 
or automatic regulator for the equalizing of results 
caused by the different conditions of operation. 

The ability to pay taxes is expressed in the cor. 
porate net surplus available for taxes and surplus; con- 
sequently, it is to this item we should look for the 
basis for determining the value of the non-physical 
elements, and it is equally important to ascertain what 
elements should enter into the final determination of 
the net surplus, and whether or not we should include 
any earnings other than such as are derived from op. 
eration. 

The speaker feels that the income derived from 
dividends on securities of other railroad companies held 
should not generally be included in determining the 
net surplus. 


Income From Securities Owned. 

The purchase by one railroad company of securities 
of another railroad company or companies is usually 
done for the purpose of influencing traffic, or with the 
expectation of maintaining or securing satisfactory traf. 
fic conditions. Therefore, the VALUE of such securities 
is largely, if not entirely, REFLECTED in the earnings of 
the railroad purchasing thése securities, and the earn- 
ings from operation (exclusive of earnings from property 
not used for railroad purposes) are increased, or it is 
expected that they will be increased by reason of the 
ownership of such securities. 

If the income from securities of other companies, 
held in the treasury of the particular company under 
consideration, is to be taken at all, we should ascertain 
the exact amounts invested by the company in question 
in the purchase of these securities and allow an annuity 
on such purchase money, and deduct this annuity from 
the net available income. It is very likely that this 
annuity would equal or exceed the dividends or interest 
received from the various stocks and bonds. 


Additions and Betterments. 


The question of whether or not the amounts charged 
against income for additions and betterments should 
be deducted from the remainder of the income afte! 
the annuities on physical value has been deducted is 
exceedingly important. Some economists have allowed 
all deductions from available corporate income for addi- 
tions and betterments in order to determine the net 
available surplus to be capitalized into non-physical 
value. The speaker does not understand the logic of 
allowing deductions from available income on account 
of additions and betterments made, for the reason that 
such additions and betterments are found in the appraisal 
of the physical value and, consequently, if the cost of 
same is deducted from corporate income, there is 4 
double deduction of the same item; and, further, for 
the reason that, if this plan is followed, it would be 
quite possible for the railroad company to devote all 
of the remainder of the available income to additions 
and betterments after the annuity on the physical value 
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has been deducted from the net income, thereby pre- 
cluding the possibility of establishing a net surplus. 
Therefore there would be no net surplus to capitalize 
into the non-physical value and, instead of borrowing 
fresh capital for additions and betterments, this capital 
might be borrowed for the payment of dividends, and 
py this means the total appraised value of the railroad 
property would be considerably less and the taxable 
value reduced by the amount of the net surplus cap- 
italized. 

It is absurd to contend that because the money 
earned from operation has been expended in additions 
and betterments the value of the property is less, when, 
as a matter of fact, the value of the non-physical ele- 
ment is dependent upon the capacity to produce a net 
surplus over operation and is in no wise affected Dy 
the disposition of this surplus. 


Cost of Appraisal. 


The cost of making the valuation in 
at $150,000 and the total cost of com- 
pleting the work will not exceed $90,000. This saving 
has been accomplished by the organization and by the 
very large number of original formulas and forms for 
the gathering together of the information and the com- 
pilation of same. 


New Jersey 
was estimated 


The efficiency of the organization has been increased 
over 300 per cent per man since the beginning of the 
work, and if a similar work had to be undertaken with 


the present organization it could be accomplished at 
considerably less expense. 
The field engineers were required to compute the 


quantities measured each day and to report to the main 
office daily, setting forth the amount of work accom- 
plished and giving conditions of weather and other in- 
formation, which enabled the chief engineer to keep 
in close touch with every part of the work. A premium 
system was also inaugurated and the status of each field 
corps plainly indicated on a diagram, 
which was furnished to each field corps each month. 
This premium system tended to create rivalry, greatly 
to the benefit and progress of the work. 


a blue print of 


Needs of South. 


The South needs additional railroad facilities, and 
their attitude toward capital or what is popularly called 
the interests will largely determine whether or not they 
Will secure these railroad facilities. Icannot believe 
that we are so much interested in freight rates as we 
are in having an efficient railway system throughout the 
land which will give impartial service. The total 
freight paid by the individual consumer is one of the 
most unimportant elements in the cost of living, and 
since the railroads are the largest spenders, business 
is good only when railroads are earning large returns. 

We need to know the method of issuing and placing 
the securities which form so large a part of our invest- 
ments. We want the railroads to earn money enough 
to build, equip and operate according to the highest 
class of efficiency which it is reasonable to expect under 
the various conditions. The first step should be to 
Secure knowledge of actual conditions by careful ap- 
pPraisal of cost, physical condition, interchange of busi- 
hess, operating expenses, etc. 

Having ascertained the physical condition and the 
necessities of each particular company, we will then be 
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in position to determine their needs as well as the 
needs of the public. Knowing all the conditions, we 
can then sanction rates which will provide revenues 
sufficient to enable the roads to carry out the required 
improvements. 

In the opinion of the speaker, a committee, composed 
of representatives of the house of governors, acting 
jointly with a committee appointed by the American 
Railway Association, could accomplish much in the bring- 
ing about of a fair understanding between those directly 
interested in the owning and operation of railroads and 
those who are served by the railroads. 


To Consider State Classification 





The Illinois railroad and warehouse commission has 
announced that it will hold a public hearing at its 
offices in Chicago May 3 to hear evidence in support 
of or in opposition to petitions for additions and changes 
in the state classification. 

The docket for the 
Reductions are asked in 
following articles: 
riers; floor wax; 
davenports; 


meeting contains 35 items. 
the L. C. L. ratings on the 

Returned empty iron and steel car- 
chair frames, k, d.; caboose cushions; 
electrical fixtures; maraschino cherries; 
butter, butterine, oleomargarine, etc., and cottonseed 
and cocoanut oil. The commission has been petitioned 
to lower the C. L. ratings on dry sweeping compound 
and maraschino cherries. 


Advances in the L. C. L. ratings on the following 
articles are prayed for: Lard and lard substitutes, in 
crocks, in pails, tubs, etc., loose and in glass jars, 
boxed uncompressed cotton in bales; grape and corn 
sugar; sash decors and frames; coal tar oil and creo- 
sote oi] and pile drivers and parts and other heavy 
machinery and mills. Advances in the C. L. ratings 


coal tar and 
the Illinois 


and frames and on the 
creosote oils is also docketed. In addition, 
freight committee has requested the commission to ad- 
vance the L. C, L. rating on the following commodities 
from fifth to fourth class: Apples; asphaltum and sub- 
stitutes; cupola blocks; wooden paving blocks; election 
booths; common or fire brick; building cement; cement, 


on sash doors 


paving, tar and pitch; chicory; coffee, extracts, es- 
sences, mixtures and substitutes; seed corn, on the 
ear; fish; grape pomace; gypsum; jute waste; lime; 


limestone dust and ground limestone; 
old; carpet cleaning paste; pears; cow peas; pea hulls; 
pitch; wall plaster; land plaster; soap powders, dry, 
washing powders, dry; iron or tin roofing; roasted rye; 
salt, in barrels; sand ground or crushed oyster, clam 
or mussel shells; soap; soft soap, dry and liquid soag 
extracts; bituminous paving stone or rock; rough, 
undressed, sawed, flagging, paving, curbing or rubble 
stone; corn or grape sugar and sugar, N. O. S.; coal 
tar; dry and liquid washing compounds; washing crys. 
tals (washing soda), and woolen mill sweepings and 
wool flocks. 

Specific provision is 
forced concrete slabs, 


tea chest matting, 


to be made for rein- 
carriers, thresher racks, 
peanut butter, goats, mixed carloads of live 
stock, tin can stock, reinforced cement or concrete 
pipe and stove ovens or cabinets. The commission 
has been requested to change the prepayment require 
ment on roots, bulbs and plants to “prepaid or guar- 


asked 


wing 
calves, 
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anteed.” The question of amending Rule 9, governing 
articles too long or too bulky to be loaded through 
the side door of a box car, is again docketed for con- 
sideration. Miscellaneous changes, both advances and 
reductions, in the ratings on boilers and tanks, are 
also proposed. A request has been made that the 
L. C. L. rating on junk be eliminated, leaving ratings 
named in other parts of the classification to apply on 
L. C. L, shipments of scrap brass and other items 
named in the junk list. The commission has also been 
asked to eliminate the L. C. L. rating on solvent and 
crystal sugar. Elimination of reduced returned goods 
rates on agricultural implements and vehicles is also 
petitioned. A request is made that the classification, 
be amended so as to provide that carload shipments 
of clover, red top, timothy, cotton flax seeds or linseed 
will not be accepted unless cars have been lined, at 
shipper’s expense, to prevent leakage. With respect 
to ratings on articles based on valuation, it has been 
requested that the specific valuations named in the 
classification be eliminated and the stipulations be 
amended to read “Invoice value not exceeding ....”. 


Suspends Coal Rate Advance 


Washington, D. C., April 21.—Acting upon the com- 
plaints of the International Salt Company of New York 
and the Watkins Salt Company of New York, the 
Interstate Commerce Commission has suspended ad- 
vances in rates on buckwheat coal from Pennsylvania 
fields to Watkins. The advance, which was to have 
become effective last Saturday, increased the rate from 
$1.15 to $1.25 per ton. The suspension runs until Sep- 
tember 12. 

Complainants are engaged in the manufacture of 
salt at Watkins, N. Y., and represented to the Com- 
mission that the advance is unreasonable and excessive 
and that it would put them at a great disadvantage in 
the manufacture of their product. 


MAY DROP LOADING SUITS. 

Austin, Tex., April 21.—It is understood that the 
state railroad commission has held up the filing of suits 
alleging violation of its loading orders, mentioned in the 
last issue of THE Trarric WorRLD, page 645. It is said 


that the question will probably be settled without the 
necessity of court action. 





MINNESOTA TO APPEAL RATE CASE. 

St. Paul, Minn., April 21—There seems to be no 
doubt that the state will appeal from the adverse find- 
ings of Judge Sanborn in the rate cases, as published in 
the last issue of THE TRAFFIC Wori”p. The appeal will 
be taken to the United States Supreme Court. 


LUMBERMAN INDICTED ON FRAUD CHARGE. 


New York, N. Y., April 21—Asa K, Silverthorne, 
a lumberman of Buffalo, has been indicted.on the 
charge of having invoiced to the Lehigh Valley carload 
shipments of lumber as containing from 1,000 to 3,000 
feet more than their actual contents. The lumber was 
sold to the railroad delivered at Sayre, Pa., and it is 
alleged that through the collusion with an inspector 
for the railroad at that place, the Lehigh Valley has 
been defrauded of about $800. 
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BRIEFS INTER-RIVER CASE 


George T. Bell Files Argument in Support of 
Extension of 51-Cent Scale to C. F. A. Traffic 





Washington, D, C., April 21—A_ brief in support 
of the plea for the extension of the 5i-cent scale be. 
tween the Mississippi and Missouri rivers on shipments 
originating at points east of the Indiana-Illinois state 
line in other than seaboard territory has been filed by 
George T. Bell, commissioner of the traffic bureau of 
the Sioux City Commercial Club, on behalf of his own 
organization and the Kansas City, Omaha and St. Joseph 
complainants and interveners represented by H. G. Wil- 
son, E. J. McVann and H. G. Krake. On behalf of the 
carriers, General Solicitor Wright of the Northwestern 
Railway has filed a brief in defense of the rates sus- 
pended by the Commission, viz., the 60-cent scale as 
applied on seaboard traffic. To this, as yet, no reply 
has been filed by the complainant shippers. Neither 
has any brief, as yet, been filed in reply to Mr. Bell, 
although, in the Wright brief, the statement is made 
“upon an answer to the briefs of the complainants in 
No. 3684, we may have occasion to make more definite 
and specific statements,” 

A review of Mr. Bell’s brief follows. A _ review of 
Mr. Wright’s defense of the 60-cent scale on seaboard 
trafic will be published in a succeeding issue. 

Mr. Bell draws largely upon railroad testimony to 
support his arguments, but his citations seem to 
Le in the nature of an attempt to make the carriers their 
own judges and executors, and out of their own mouths 
condemn them. He rests his claim that the 60-cent inter- 
river scale, as applied to traffic other than seaboard, 
originating east of the Illinois-Indiana state line is un- 
reasonable and should be replaced by the 5l-cent scale, 
upon the findings in the Burnham-Hanna-Munger, Kindel 
and Salt Lake and various state maximum rate cases. 
Taking up the original Missouri River rate case, he 
contends that that attack on the 60-cent scale as applied 
on seaboard traffic was made, first, on the grounds of 
discrimination in favor of St. Paul and Minneapolis, 
and, second, on the unreasonableness of the charge per 
se. The Commission held that rates to the Twin Cities 
were water-compelled, and also under the influence of 
Canadian competition, and could not be taken as 4 
measure of the reasonableness of the scale to the Mis 
souri River cities, but found that through rates from 
the seaboard to the Missouri River were unjust because 
the inter-river rates were unreasonably high, in and of 
themselves. The reduction, he contends, was made in 
response to the mandate of Section 1 of the act; the 
prohibitions against discrimination and preference did not 
enter. 

Now, he argues, the cost to the western defend 
ants of the inter-river transportation of traffic other 
than that affected by the original decision, is the same 
as that covered by the 5l-cent scale. To prove this, 


Mr. Bell makes citations from the testimony of C. J. 
McPherson, assistant general manager of the Missouri 
Pacific Railway, when the latter was testifying before 
the Circuit Court in the original injunction proceedings. 
This allegation was also pressed strongly in the inter 
vening petition filed in that case by the Central Freight 
which petition was drawn and 


Association shippers, 
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verified by one of the railroad counsel.. It was a point 
urged earnestly by the carriers themselves in their argu- 
ments to the Circuit Court, as was shown by their 
priefs in that case, and that it had weight is sought to 
be proved by reference to the decision of the Circuit 
Court in that case. 

“The 60-cent inter-river scale,” continues the argu- 
ment, “is therefore excessive per se on other than At- 
lantic seaboard traffic,and should be reduced to the 51-cent 
scale. The two propositions stated above are simply 
the major and minor premises of a freight rate syllo- 
gism. Anything greater than the 5i-cent scale is unjust 
and unreasonable on Atlantic seaboard traffic. The Com- 
mission so held, and the highest court in the land re- 
fused to disturb that holding. By agreeing to pay the 
reparation claims the railroads now admit it. By their 
own showing, the cost to them of transporting other 
than Atlantic seaboard traffic between the rivers is no 
greater than that of transporting Atlantic seaboard 
traffic. Therefore, the conclusion is irresistible that the 
60-cent inter-river scale on other than Atlantic seaboard 
traffic is excessive and should be reduced at least to 
the 51-cent scale. 

“The observation of the Commission in its 1909 an- 
nual report regarding this very point in the Burnham- 
Hanna-Munger case supports this conclusion: ‘It should 
also be noted that when the Commission fixes a given 
rate, that rate thereby becomes the standard of reason- 
ableness to which carriers must align their related 
rates.’” 

The 60-cent scale as applied to other than seaboard 
traffic, further avers, Mr. Bell, is in violation of the 
second section of the act. Some of the complainants 
receive commodities from the seaboard under the 51-cent 
scale, while others, in the same line of business, pur- 
chasing in Central Freight Association territory, must 
pay the 60-cent scale for precisely the same physical 
carriage between the rivers. In the intervening petition 
in the former case this very allegation of discrimination 
against Central Freight Association was made; the same 
point was urged by the railroads in their arguments in 
Circuit and Supreme courts. Further, it has been held 
by the Supreme Court, Wight vs. U. S., 167 U. S., 518, 
that the purpose of Section 2 is to enforce equality be- 
tween shippers and to prohibit any device “by which 
two shippers, shipping over the same line, the same 
distance, under the same circumstances of carriage, are 
compelled to pay different prices therefor. * * * For 
this case it is enough to hold that the phrase, as found 
in Section 2, refers to the matter of carriage and does 
not include competition.” See also Bigbee Packet Co. 
vs. M. O. Rd. Co., 60 Fed., 545; P. R. R. Co. vs. Coal Co., 
173 Fed., 1; Mitchell C. & C. Co. vs. P. R. R., 181 Fed., 
403; R. R. Commission vs. Galveston Chamber of Com- 
merce et al., 115 S. W., 94; N. Y., N. H. & H. R. R. vs. 
Platt, 7 I. C. C. Rep., 323; Hilton Lumber Co. vs. W. & 
W. R. R. 9 I. C. C. Rep., 17; Capital City Gas Co. vs. 
€. V. Ry., 11 I. C. C. Rep., 104; California Commercial 
Assn. vs. Wells, Fargo & Co., 14 I. C. C. Rep., 422, and 
In re Restricted Rates, 20 I. C. C. Rep., 426. 

“Of course,” explains the brief, “it is obvious to 
anyone why this contention (of discrimination against 
C. F. A, shippers) was not sustained by the Supreme 
Court in the Burnham-Hanna-Munger case. The Com- 
Mission, being confined at that time to the complaint 
filed, reduced the inter-river rates on Atlantic seaboard 
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traffic only because the original petition of the Missouri 
River complainants was directed against the rates as 
applied to that traffic alone. It was therefore beyond 
the power of the Commission to make the reduced rates 
apply to any other traffic. Such was not the case with 
the railroads. When the Commission reduced the 60-cent 
scale to 51 cents upon Atlantic seaboard traffic, they 
could have applied the new rates upon all through traf- 
fic and thus removed the discrimination which they 
claimed to result (and which in fact did result) from 
the Commission’s order. The Commission was limited in 
this respect. The railroads were not.” 

In using the Salt Lake and Kindel cases to support 
his contention, Mr. Bell calls attention to the same inter- 
river divisions mentioned by him in his testimony during 
the hearing of the present proceedings and published in 
Tue TRAFFIC WorLD for April 1, 1911. 

Mr. Bell’s third support for his argument, that the 
51-cent scale should be a maximum to all inter-river 
traffic originating east of the Illinois-Indiana state line, 
is found in decisions in state maximum rate cases. He 
cites that the Missouri 60-cent scale is Hannibal-St. Joe 
local distance rates for 200. miles. For Iowa, the inter- 
river rate, Dubuque to Sioux City, is 57.5 cents. The 
present Missouri scale was established in 1904, the Iowa 
in 1888. The Iowa scale was attacked in court, but the 
attack was not sustained; C. & N. W. Ry. et al. vs. 
Dey et al., 35 Fed., 866, and 38 Fed., 656. These rates, 
iit must be remembered, apply to local state business, 
irrespective of whether branch or main line. In Iowa, 
of a two-line haul, only 80 per cent of the combined lo- 
cals is collected. That local business is much more 
expensive than interstate is a matter of record. See 
Missouri Cases, 168 Fed., 217; Minnesota Rate Cases 
(Report of Special Master Otis); In re Arkansas Rates, 
163 Fed., 141; A., T. & S. F. vs. Love, 177 Fed., 493; 
Smyth vs. Ames, 169 U. S., 466; North Dakota Case, 91 
Fed., 47; South Dakota Case, 176 U. S., 167; Buell vs. 
C., M. & St. P., Wis. 1907 Annual Report, pp. 179-180; 
Nevada Case, 170 Fed., 725. Estimates in these cases 
as to additional cost of intrastate over interstate run 
all the way from two to eleven and a half times. Despite 
this, the Missouri scale has never been challenged, and 
the reasonableness of the Iowa schedule has been upheld 
by the courts. 

“It takes neither fine reasoning nor extended argu- 
ment,” declares Mr. Bell, “to show that a scale of rates 
which is just and reasonable for a local service is 
grossly unjust, unreasonable and extortionate for a 
through service which, by the sworn statements of these 
same railroads, costs only one-half to one-eleventh as 
much to handle. If there was still remaining a single 
vestige of doubt in the mind of anyone about the abso- 
lue iniquity of the 60-cent inter-river scale as applied 
to through business, surely this showing relegates it to 
utter oblivion.” 

Mr. Bell’s final argument is. devoted to a plea for 
the right of the complainants to receive reparation on 
past shipments. After setting forth the fundamental 
principles of the law as interpreted in Arkansas Fuel 
va: ©. MW, & St. P. By. 1 C: CGC. Rem, 96; Biinn 
Lumber Co. vs. S. P. Co. et al, 18 I. C. C. Rep., 430; 
Nicola, Stone & Meyers Co. vs. L, & N. R. R., 14 I. C. 
C. Rep., 199, and Texas & Pacific Ry. vs. Abilene Oil 
Co., 204 U. S., 426, the following quotation is made 
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from the decision in Anadarko Cotton Oil Co. vs. A. T. 
& S, F., 20 I. C. C. Rep., 43: 


The law imposes upon the carriers the duty of initiating 
their rates under the injunction of the statute that they shall 
be reasonable and just. In the performance of this duty by 
the earriers they must exercise judgment and discretion by a 
like resort to existing facts, circumstances and conditions in the 
first instance, just as the Commission must later do when the 
rates are brought in question before it. The carriers are pre- 
sumed to act in good faith in their exercise of discretion and 
judgment under this somewhat indefinite standard of the statute 
in its practical application. * * * A rate reasonable in view 
of the circumstances and conditions when it is established may 
in the course of time become unreasonable by virtue of changed 
circumstances and conditions. * * #* 

It would be a manifestly harsh rule that would assume a 
rate now condemned as unreasonable to have been so for a period 
of two years, or that of the statute of limitations, in the past 
as a basis of payment of money by the carriers on past ship- 
ments, especially when no complaint had been made against 
them within. that period. Certain it is that the law establishes 
no such presumption, nor is it a necessary sequence that the 
rate has been unreasonable for any period in the past. Neither 
does it seem that the bona fide action of the carriers in the 
necessary exercise of their judgment within reasonable limits 
should always be at their peril of liability for reparation for the 
difference between rates initiated upon their judgment and later 
changed upon the judgment of the Commission. 

On the other hand, counsel finds that the cases 
wherein reparation has been granted have been numer- 
ous and susceptible of clearly defined classification. 
Reparation will be invariably awarded where the through 
rate has been found unreasonable because in excess 
of the combination of locals. Flint & Walling Mfg. Co. 
vs. L. S. & M. S. et al., 14 I. C. C. Rep., 336; where 
long established rates have been temporarily advanced 
and shipments move during the higher rate period, 
Commercial Club of Omaha vs. S. P. Co. et al., 18 
I. C. C. Rep. 53; where a long established rate is 
advanced and later condemned by the amount of the 
advance, Commercial Club of Omaha vs. A. & S. R. 
R. R. et al., 18 I. C. C. Rep., 532; where formal com- 
plaint has been made against a rate and the carrier 
reduces that rate, as distinguished from the voluntary 
reduction principle, Diehl vs. C. M. & St. P.. 16 1. Cc. Cc. 
Rep., 190; where a rate violates the long and short 
haul clause, Davenport Commercial Club vs. YY. & M. 
V. et al, 16 IC. C. Rep., 209; where shipments have 
been misrouted by the carriers, Noble vs. T. & W. R. R. 
et al, 18 I. C. C, Rep., 294, where charges have been 
assessed through the imposition of an unreasonable 
rule, Beggs vs. Wabash, 16 I. C. C. Rep., 208; where 
rates charged have been unjust, while the rates prayed 
for have been available to other shippers or localities 
acting under substantially similar circumstances and 
conditions, or where other rates related to those in 
issue have been passed upon by the Commission, Kinde- 
lon vs. S. P. Co. et al., 17 I, C. C. Rep., 251; Consumers’ 
Ice Co. et al. vs. T. & P. et al., 17 I. C. C. Rep., 491; 

yas City Co, vs. B. & O., 11 I. C. C. Rep., 371; East 
St. Louis Walnut Co, vs. St. L. S. W. Ry. et. al., 17 
L.. ©. :C. Reps; S62. 

“The many references to ‘decisions in previous 
cases’ and to rules ‘previously announced,’ all of which 
seem to indicate a close adherence to established prece- 
dents, suggest the doctrine of stare decisis. While ap- 
preciating the fact that this Honorable Commission 
has wide discretionary powers, yet these many references 
clearly demonstrate that even discretion, in the course 
of time, becomes subject to known rules and fixed 
principle. We do not hesitate, therefore, to submit that 
in cases wherein the same issue is raised and pre- 
cisely the same rates for the same physical carriage 
between the same points, as involved in some former 
case, is the foundation of the demand for reparation 


Vol. VII, No. 1¢ 


the doctrine should be applied. Banner Milling Co. vs. 
N. Y. C. & H. R. R. R., 14 I. C. C. Rep., 398; Nebraska- 
Iowa Milling Co, vs. U. P. R. R., 15 I, C. C. Rep., 90; 
N. Y¥. Cc. & H. R. R. R. vs. Interstate Commerce Com- 
mission, 200 U. S., 361.” 

The first fact relied upon by Mr. Bell as a basis 
for reparation is the statement made by Commissioner 
Lane in his decision in the General Western Rate Ad- 
vance Case with respect to the rebates formerly paid 
on this inter-river traffic and the fact that the cessation 
of payment constituted an increase in rates. It is also 
charged that the long-drawn-out litigation that followed 
the promulgation of the Commission’s order in the 
Burnham-Hanna-Munger case was done for the purposes 
of delay. Attention is several times directed to the 
statement that the profit on the Missouri River business 
has run as high as 125 per cent, although 50 per cent 
was admitted by one of the railroad’s witnesses to be 
too large. The authority for this statement is found 
by Mr. Bell in the Supreme Court record in the in- 
junction proceedings, pp. 990-991, wherein he avers that 
the Burlington stated that it made some profit out of 
its transcontinental business, and, to quote Mr. Bell, 
“as the Chicago-Missouri River division was shown to 
be a 33 per cent scale, the ‘some profit’ made on 
Missouri River traffic was, and is, no less than 125 
per cent.” Likewise reiteration is made of the claims 
of the railroads that the application of the lower scale 
to seaboard business constituted an unjust discrimina- 
tion against other territories and of the fact that the 
injunction was largely based on this averment. 

Attention is also addressed again to the fact that 
the carriers are paying the reparation awarded in the 
Burnham-Hanna-Munger case. Mention is also made of 
the condemnation of the 60-cent scale in the original 
Indianapolis case, and again is notice directed to the 
divisions the roads voluntarily accept for the _ inter- 
river haul on other through traffic and to the maximum 
rate cases heretofore alluded to. 

Applying the law as thus expounded to the facts 
as before stated, Mr. Bell claims that reparation should 
be awarded. Adverting to the principles enunciated 
in the Anadarko case, cited above, he declares that 
in the present instance the carriers cannot be presumed 
to have acted in good faith; the carriers claimed that 
the Burnham-Hanna-Munger reduction would mean re- 
ductions in other parts of the country—but the reduc- 
tions were never made. “Especially is this conclusion 
justified when it is remembered that when the order 
finally did become effective, the defendants refused to 
reduce the rates on any traffic, and on the ground, too, 
that applying .only to Atlantic seaboard traffic, it was 
unjustly discriminatory against Central Freight Asso- 
ciation territory, Thus the very thing which they swore 
before the Commission would be the automatic result 
of the order made, was turned around and used as 
the foundation for an argument before the Circuit 
Court to secure an injunction. The entire injunction 
proceedings were not only a flagrant example of bad 
faith, but an affront to this Commission.” 

Mr. Bell further contends that the carriers cannot 
be held to have “exercised their judgment and discre- 
tion within reasonable limits” nor “by resort to ex- 
isting facts, circumstances and conditions.” Had they 
done so, he claims that the inter-river rates would 
have been voluntarily reduced years ago. Is it judg- 
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ment within reasonable limits, he asks, to charge rates 
which yield 125 per cent profit when 50 per cent has 
been condemned as too large? Was it an exercise 
of reasonable judgment and discretion to apply the 
60-cent scale in the face of the divisions accepted and 
the rates charged on intrastate traffic? Not only does 
he find the facts to be beyond the pale of the saving 
clauses of the Anadarko decision on that ground, but 
he argues that the maintenance of the 5l-cent scale 
on seaboard and 60 on Central Freight has violated 
the long and short haul provisions of the act. 

It is Mr. Bell’s position that the 60-cent inter- 
river seale as applied on Central Freight Association 
territory traffic presents, under the remarks about re- 
bates, a case where rates have been advanced and 
the advance has been condemned—especially as it is 
claimed that the Burnham-Hanna-Munger case was in- 
stituted directly after and as a result of the withdrawal 
of the rebates, It is also maintained that the claim 
for reparation comes within the class of cases involving 
rates which the carriers have failed to line up in ac- 
cordance with related rates fixed by the Commission. 

“Finally” concludes Mr. Bell, “the claim for repara- 
tion herein may be considered from still another stand- 
point. All of the above holdings and criticisms of this 
60-cent -inter-river scale must be considered as of No- 
vember 10, 1908, when the original order of the Com- 
mission finally became effective. It cannot be denied 
that, if this case had been submitted along with the 
Burnham-Hanna-Munger case, the 5l-cent inter-river pre- 
scribed in that case would have been ordered into 
effect on all traffic originating east of the Indiana- 
Illinois state line of whatsoever origin. In this con- 
nection remember the basis upon which these defendants 
secured the injunctions that, aided by the comprehen- 
sive scheme of delay pursued, held up the reduced 
rates for almost the life of the order. Remember that 
those injunctions were dissolved by the Supreme Court 
with a closing word to the effect that nothing appeared 
in the record made by these railroads to show that if 
the 5i-cent scale had been applied upon Central Freight 
Association traffic, it would not still have left them 
‘abundant net returns.’ If reparation is denied herein, 
it will be giving the defendants the benefits of in- 
junctive orders which the Supreme Court reversed and 
therefore held should? never have been issued. The 
period for which reparation is prayed for is practically 
the same as the period during which the injunctions 
were in effect, plus the period approximated by the 
delays secured by the carriers while getting ready to 
file their bills of complaint. As the injunction was re- 
versed, so the right of these carriers to retain charges 
based upon the 60-cent inter-river scale should be 
‘reversed,’ and the difference between charges on that 
basis and on the basis of the 5l-cent scale awarded as 
reparation. These petitions asked for reparation on 
shipments back to November 10, 1908. These defend- 
ants failed in their plain duty on November 10, 1908. 
The reparation should therefore be awarded.” 





PERMITS EXPORT RATE ON SHORT NOTICE. 

Washington, D. C., April 21.—The Interstate Com- 
merce Commission has issued a special order in con- 
nection with the decision in the ex-lake grain rate case, 
published in full in the last issue of Tne Trarric Wor zp, 
whereby the carriers in the New York case, Docket No. 
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5319, are permitted to establish at any time before 
May 1, on three days’ notice, rates on ex-lake grain for 
export from Buffalo, N. Y., and lake ports to New York 
City and other export points lower than the charges 
complained of in the case at bar. 


Southeastern Roads Well Maintained 


Atlanta, Ga., April 21.—It cost the railways of the 
United States nearly two billion dollars to pay operat- 
ing expenses and taxes during the calendar year 1910, 
as shown by the returns made to the Interstate Com- 
merece Commission. The exact amount was $1,923,634,653. 
This was an average of $9,017 for each of the 213,347 
miles of road covered by the returns, an increase of 
$944 per mile over 1909. 

Transportation expenses amounted to $933,080,831, 
or $4,374 per mile, an increase of $512 per mile over 
1909. Maintenance of way and structures absorbed, on 
an average, $1,679» per mile, an increase of $170, and 
repairs to cars and locomotives averaged $1,914 per mile, 
an increase of $167 over 1909. 

While the expenditures for maintenance of way and 
structures for the railways of the entire United States 
showed an increase of 11.3 per cent over 1909, the ex- 
penditures for the railways of the southeastern states 
showed an increase of 15.8 per cent, and while the ex- 
perditures for maintenance of equipment for the entire 
United States showed an increase of 9.6 per cent, the 
increased expenditures of the railways in the southeast- 
ern states under this heading amounted to 13.2 per cent. 

As indicating the rapid progress of the South in in- 
dustrial and commercial development, it is interestirg 
to note that while the volume of freight traffic on all 
the roads in the United States increased only 7.6 per 
cent for the year 1910 over 1909, the increase on the 
roads of the southeastern states was 10.1 per cent, and 
while the volume of passenger traffic on all the roads 
increased only 6.1 per cert, the increase in the south- 
eastern states was 10 per cent. 








POSTPONES DIFFERENTIAL HEARING. 

Washington, D. C., April 21.—The differential rate 
hearing, which was to have come up before Commis- 
sicner Clark on Wednesday of this week, has been 
indefiritely postponed. It is thought likely that when 
the subject is brought up, it will have been broadened 
sufficiently to include the eastern port adjustments in all 
its phases. 





SUSPENDS COAL RATE ADVANCES. 
Washingtor, D. C., April 21.—The Interstate Com- 
merce Commission has issued orders suspending, until 
September 12 the advances in coal rates made in 
Supplement 9 to I. C. C. No. 31 of the Kanawha & Mich- 
igan. Railway. 


AGAIN SUES ON BILL OF LADING FRAUDS. 


Decatur, Ala., April 21.—Still another suit has been 
filed in the Morgan County Law and Equity Court here 
against the Southern Railroad by John Monroe & Co., 
ereditors of the bankrupt cotton firm of Knight, Yancey 
& Co. This suit is for $40,000, and is brought by Percy, 
Benners & Burr of Birmingham, Ala., as attorneys. 
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WANT RELIEF FROM SECTION 


Commission Hears Applications of Various Car- 
riers on Long and Short Haul Clause 





(Special to The Traffic World.) 

Washington, D. C., April 21.—The Interstate Com- 
merce Commission has been busy this week and last in 
hearing specific applications from carriers for relief from 
the provisions of the fourth section of the amended act 
to regulate commerce. Freight rates occupied the cen- 
ter of the stage until Tuesday, but Wednesday the pas- 
senger men were heard on the question of continuing 
interstate fares that are higher than the sum of the 
intermediate intrastate fares fixed by various state laws 
and regulations. 

An account of the various hearings follows: 

No one appeared to oppose the granting of relief 
asked for by the Atlantic Coast Line and the Pere Mar- 
quette Friday. The former road asks for permission 
to continue the maintenance of higher rates to Florence, 
&. C., than to Charleston. R. W. Moore, appearing for 
the Coast Line, set forth that the situation as between 
Charleston and Florence is typical of those produced by 
water competition. While, directly, the Atlantic Coast, 
Seaboard Air and Southern Railways are the only roads 
concerned, indirectly all carriers in southeastern terri- 
tory are affected. The all-rail rate to Charleston is 84 
cents, first class; rail-and-water, via Norfolk, 72 cents, 
and via the Clyde Line there is a rate of 57 cents. Dur- 
ing 1908, this steamship line carried 180,000,000 pounds 
into Charleston, while the Coast Line and Southern 
handled only 1,600,000. To Florence, the first class all- 
rail rate is $1.10; the rail-and-water, 98 cents. 

While Mr. Moore had no data as to outbound ton- 
nage from Charleston, he felt that the figures on in- 
bound traffic, rail versus water, was such as to prove it 
out of the question for the rail lines to increase the 
Charleston rates. To force the roads to raise the rates 
to Charleston would deprive. that city of the benefit of 
rail service without giving any compensating advantage 
to Florence. 

Freight Traffic Manager Green of the Southern testi- 
fied, in response to queries by Commissioner Prouty, 
that the Florence rates are lower than the sum of the 
water-compelled Charleston rate and the local back to 
Florence. Originally, rates to Florence were constructed 
on Wilmington, because that city had the first railroad. 
Mr. Green declared that present Florence rates are under 
any possible combination. 

Mr. Moore stated that statistics showed that Flor- 
ence, under its paper disadvantage, had prospered in a 
greater measure than had Charleston. Florence is not 
complaining of the present adjustment. Moreover, be- 
cause of its proximity to Charleston, it enjoys a better 
basis than more interior points. He contended that the 
only effect of lowering Florence rates would be to in- 
crease the water movement through Charleston. The 
two cities are not competitors, and would not be if the 
Commission declined to grant the relief prayed for, but 
to disturb the present relationship would result in an 
economic earthquake that would shake the entire south- 
ern rate structure. 

Chairman Clements asked Mr. Moore to file a brief 
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setting forth the counsel’s views as to the nature of a 
general order that the Commission might make which 
would obviate the necessity of the carriers applying for 
relief every time they wanted to adjust Charleston 
rates. It was also suggested that Mr. Moore incorporate 
therein his views on the amended fourth section gen. 
erally and its proper construction. 


Presents Case For Pere Marquette. 


Vice-President Patriarche of the Pere Marquette pre- 
sented that road’s plea for permission to maintain higher 
rates on coal from the Niagara frontier to Ludington, 
Mich., than to Milwaukee and Manitowoc, Wis. To the 
Michigan town a $2 rate is sought to be maintained, 
while to the Wisconsin ports $1.75 is the charge. While 
competition at these latter points is keen, he contended 
that the lower rate on that traffic is profitable because 
of its large volume, while, on the other hand, the Lud- 
ington field is very restricted. While the Michigan town 
also enjoys water competition, the coal movement is said 
to be insignificant. 


Asks That Shasta Route Be Exempt. 


In support of the application of the Southern Pacific 
for relief, so far as the Shasta Route is concerned, W. W. 
Cotton gave the Commission an exposition of what he 
considered its duty to be in the application of the 
amended law. First, Congress desired to lay it down as 
the general rule that no carrier shall charge more for a 
short than a longer haul. Obviously, the law-makers 
could not have intended to try to get rid of the rule 
laid down by the courts that this cannot be readily ap- 
plied to points where conditions are substantially dis- 
similar, Therefore, the Commission, for administrative 
purposes, must read into the section some kind of a 
standard for determining whether the circumstances and 
conditions are dissimilar. When it finds dissimilarity, it 
is its duty to say that the rule shall not apply. 

As to prescribing the extent of the exemption from 
the operation of the law, Mr. Cotton held that the Com- 
mission should assume that the intermediate rates are 
just and reasonable until they are challenged. When it 
has been shown that the challenged rates are unrea 
sonable, then the Commission should say what differ- 
ence there may be in favor of the carrier at interme- 
diate points. Extent, he argued, means not only territory, 
but rates as well, for in the end they mean the same 
thing. 

For the reasons set forth, he argued that it is suffi- 
cient in this proceeding for the Southern Pacific to show, 
with regard to the Shasta Route, the dissimilarity of 
circumstances and conditions produced by the water 
competition at San Francisco and Portland, in order to 
have the Commission continue the suspension of the 
fourth section with regard to the rates on points inter- 
mediate between those terminals. He denied the sug- 
gestion that the road is called upon to justify the first 
class rate of $1.66 to Talent, 435 miles from San Fran- 
cisco. Using rates cited in the Atlantic Coast Line 
application, he illustrated the effect of water competi- 
tion at San Francisco and Portland. The New York- 
Charleston first class rate is 57 cents; San Francisco- 
Portland, 51 cents. The highest intermediate rate be- 
tween New York and Charleston is $1.10, while the apex 
on the Shasta Route is $1.66. 

Mr. Cotton declared that it will probably be easier 
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io justify the $1.66 than the 5l-cent rate. Answering 
Commissioner Prouty, he said there is no testimony to 
show that the Talent rate is unreasonable or unjust. 
He admitted there might be unjust and unreasonable 
rates in the Shasta tariff before him, but suggested that 
it would not be reasonable for the carrier to enter 
upon an attempt to justify every rate in advance of a 
charge that it is unlawful for any of the reasons that 
might be advanced, 

Professor Thurtell, discussing the Shasta rates, sug- 
gested that if the Talent rate of $1.66 is reasonable, then 
it would be hard to show that the 5l-cent rate between 
termini is high enough to pay the cost of operation. 
E. M. Cousins, representing the Willamette Valley in 
Oregon and the Dalles, opposed the contention that the 
relief should be granted without the taking of any testi- 
mony as to the reasonableness of the intermediate rates 
or irquiry into the group rates from San Francisco 
vicinity to Portland. He insisted that here should be 
similar groups around Portland taking the Portland rate. 
His idea is thai all points south of Portland to Eugene, 
a distance of 123 miles, and as far east as The Dalles, 
should take the Portland rates because they are as much 
water competitive points as the bay points around San 
Francisco. 

Replying to Messrs. Thurtell and Cousins, Mr. Cotten 
said that the suggestion. that if the $1.66 rate is rea- 
sonable, the 51-cent rate does not pay the cost of opera- 
tion was beside the point, for the reason that if it con- 
tributes anything above the bare cost of the physical 
movement of the trains, it is not unreasonably low as a 
water competitive rate. The shipment, by water, by the 
Southern Pacific of 450,000 tons of lumber which it had 
bought for its own use he considered sufficient proof 
that water competition was a fact. The Southern Pacific 
could better afford to pay freight to the water carrier 
to haul goods for the Southern Pacific than it could to 
use its own equipment. He said the division of the 
Shasta Route, equivalent to taking up its rails across 
the Siskivou Mountains, by means of its rate adjust- 
ments, is made necessary by the physical conditions. 

Mr. Cousins said he desired an opportunity to pre- 
sent testimony showing that the intermediate point rate 
adjustment is unreasonable, and he proopsed to do it 
by testimony rather than the exhibition of tariffs on 
file before the Commission; there have been no com- 
plaints against the Southern Pacific, because everybody 
in the Willamette Valley has been afraid to complain. 
He said there is one complaint pending and unheard. 

Chairman Clements intervened to say that it is the 
opinion that there should be testimony on the point 
raised by Mr. Cousins. He said a time for taking testi- 
mony would be set. Until that time, and the final argu- 
ments, the suspension order will be continued, leaving 
the parties as they now stand. The chairman also an- 
nounced that if it is the intention of the Southern Pacific 
to adjust rates in accordance with the state rates made 
by the Oregon commission, an application from the 
Southern Pacific for leave to file, on short notice, new 
Tates that would otherwise violate the amended fourth 
Section, will be considered. 

Mr. Cotton answered he would inquire of his tem- 
porary client and take up the subject later. He had 
hot before acted for the Southern Pacific, hence he could 
hot say as to what thought the officials of that company 
had with regard to the Oregon commission’s orders as 
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affecting interstate rates. The O.-W. R. & N. complied 
with the order, but at the same time took into court 
the question as to whether the Oregon authorities can 
in that way interfere with interstate business. 


Will Not Defend Circuitous Route Rates. 


Saturday the Rock Island formally declined to make 
any defense of the rate on coal from Kansas City to 
Anthony, Kan., via Wautonga. By letter, it informed 
the Commission that hereafter coal will be routed to 
Anthony in a different way, and no attempt made to col- 
lect rates on the plea that the Rock Island has a cir- 
cuitous route ard is therefore entitled to charge a higher 
rate than to a competitive point reached by a more 
direct route. . 

The New York, Ontario & Western failed to defend 
its application for a suspension of the fourth section on 
coal rates from Scranton to Wirtsboro, which are higher 
than from Scranton to Port Jervis, the more distant 
point. The Port Jervis rate is $1.60, while the Wirts- 
boro rate is $1.85 per ton. 

In answer to a question by Chairman Clements, Pro- 
fessor Thurtell, who has charge of the fourth section 
matters, said the Anthony and Wirtsboro rates had been 
selected at the request of Commissioner Prouty, because 
they are typical of a situation that exists in many parts 
of the country. He added that the direct routes in 
trunk line territory all observe the fourth section, but 
the circuitous routes do not. 

Assistant General Freight Agent D. L. Meyers ap- 
peared to defend the Santa Fe’s rates between El Paso 
and Peoria, Ariz., which are higher than its rates be- 
tween El Paso and Pheenix, the more distant point. He 
said that the Southern Pacific, having the shorter line 
to Phoenix, had made the Phenix rate. The Santa Fe, 
having a more circuitous route to Phoenix, had met the 
short line rate at the competitive point, but had fixed 
the Peoria rate with regard only to the fact that Peoria 
is not a competitive point, but is on a circuitous route 
to Pheenix. He said the Peoria and all other rates fixed 
for points similarly situated are, generally speaking, 
5 cents lower than the combination of locals on Phoenix. 

Commissioner Clark asked if the Pheenix rates them- 
selves are not in violation of the fourth section. Mr. 
Meyers said the Pheenix rates are not involved in this 
application for relief. The commissioner then inquired 
if the fact that the Phcenix rates are not stated in the 
tariff to which this application has reference was to 
be taken as meaning that Mr. Meyers contended that 
the Commission could not inquire into the Phceenix rates. 
Mr. Meyers replied the Phenix rates are carried in 
another tariff and that an application for relief with 
regard to them is pending. 


Carolina, Clinchfield & Ohio Appears. 


The Carolina, Clinchfield & Ohio presented two ap- 
plications. One is for permission to establish a rate 
of $1.40 per ton on coal from the Clinchfield district, 
when intended for transshipment by water at Charleston, 
which will be lower than rates to Charleston and inter- 
mediate points on coal intended for local consumption. 
The other is for authority to establish rates into Geor- 
gia and Florida points where the road now has none, 
which will be lower than the intermediate rate of $2.05 
at Spartanburg, S. C. 

M. T. Callaway argued the last-mentioned applica- 
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tion ard J. Norment Powell the application for the trans- 
shipment rate. Mr. Callaway said the sole question in- 
volved in the first application is as to whether the 
Clinchfield coal operators and the only carrier in that 
field, the Carolina, Clinchfield & Ohio, are to be per- 
mitted to compete in the other places in Florida for 
which the application is made with the coal mines 
nearer the Florida and Georgia points, on bases of 
differentials already in effect as to other carriers. He 
said that the carrier he represents is unfortunate in 
that it did not have rates into points it now desires 
to reach before the amended fourth section went into 
effect. It had rates to some points, notably Atlanta. 
The Atlanta rate is $1.70. That was established in 
accordance with order of the Commission in proceedings 
to which the Carolina, Clinchfield & Ohio was not a 
party because it was not ready for business when the 
proceedings were had. All that carrier is asking is 
that it be permitted to compete in the Florida and 
Georgia markets on the principle laid down by the 
Commission, namely, that it is for the public benefit that 
consumers should have the benefit of competition among 
their sources of supply when those sources of supply 
had been placed on substantially the same basis by 
proper differentials, which have the effect not of de- 
stroying all the advantages the nearest source of supply 
has, but of curtailing them somewhat, so as to give 
opportunity for the play of competition. 

The application for lower rates to Georgia and 
Florida points than the Spartanburg rate is made neces- 
sary by the fact that the Birmingham field controls 
rates to those points and they are lower than the com- 
petitive rates to Spartanburg. The C. C. & O. has”no 
desire to disturb the adjustment of coal rates made 
before it became a factor in the situation. On the 
contrary, it is working in harmony with the Southern, 
a part of whose rails it is using in getting to Charles- 
ton and to the Georgia and Florida points. He main- 
tained that the adjustment to Spartanburg is a proper 
one because made by competitive conditions. The same 
is true with regard to the $1.70 rate to Atlanta be- 
cause that was made by a more direct route that leaves 
Spartanburg out of the situation. That rate 
Southern rate via Morristown and Knoxville, 

In answer to a question by Commissioner Clark, Mr. 
Callaway gave it as his opinion that an order by the 
Commission, directing a reduction of the Spartanburg 
rate, would result in a depression of all the Carolina 
rates, because the Spartanburg rate is a delicate ad- 
justment to which all other rates have been made re- 
sponsive. 

Mr. Powell did not get far with his argument that 
the C., C. & O. should have an order from the Commis- 
sion authorizing it to put into effect a transshipment rate 
of $1.40 from the mines to Charleston, to which point 
the C., C. & O. and Southern propose to establish a 
through route and a joint rate, with a view to develop- 
ing coal shipments by water, before the Commission 
checked him up and asked why he had come there, 
asking that body to make an order in a matter that it 
cannot control, namely, 


is a 


rates made on commodites to 
be carried by water beyond the jurisdiction of the 
Commission. He finally replied that the men who pro- 
pose to finance the construction of terminals want some 
assurance that a $1.40 rate will be allowed and may 
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be regarded as reasonably permanent. Mr. Powell did 
not undertake to answer the commissioner’s question as 
to how long the financiers expected them to be perma. 
nent or how they expected the Commission to get juris. 
diction over the subject, but stated that a contract con. 
ditioned upon the rate being permanent at $1.40 had beep 
made with the financiers. Other contracts had also bee 
made, but cne of them has been rescinded on account 
of uncertainty as to the situation. If the Commission 
could help the company to get on a footing of equality 
with other carriers that probably it could get along. 

Chairman Clements asked if that was all there was 
back of the application, and Mr. Powell said it was, 
The chairman then inquired as to the relations between 
the Clinchfield Coal Corporation and the railroad com- 
pany. Mr. Powell responded that until about six months 
ago a holding company held the stock of both cor. 
porations. Then the coal company stock had been taken 
over by what is known as the Clinchfield Syndicate, com- 
posed in part of the men in the holding corporation, 
but not identical with it. 

Gould Lines Present Application. 

On Monday morning the application of the Missouri 
Pacific, the St. Louis & Iron Mountain and the Texas 
& Pacific for permission to increase rates from Ferri- 
day and Port Allen, La., the places on the west side 
of the Mississippi that correspond to Natchez and Baton 
Rouge, on the east bank of that stream, was _ heard. 
At present the first class rate is 60 cents, blanketed, 
from Memphis to Baton Rouge. The application is to 
increase this rate to 83 cents, and all other class and 
Many commodity rates correspondingly. Railroads urged 
that the rates which Memphis gets into that territory 
throw out of line the rates from Kansas City, St. Louis 
and Cairo to Baton Rouge and New Orleans; that they 
give Memphis shippers an advantage to which they 
are not entitled and afford ground for complaint by 
Little Rock and Pine Bluff shippers, as well as dis- 
tributers on each side of the Port Allen branch of the 
Texas & Pacific. 

B. M. Flippen, traffic manager of the Missouri Pa- 
cific-Iron Mountain, testified that Lake Providence, Eu- 
dora and Lake Village have distributing jobbers that 
compete with Memphis and Vicksburg. On the Eudora- 
Gilbert line the first class rate is higher and the H. C. 
& N. branch of the Iron Mountain it is still higher. The 
$1.15 rate from Memphis to Monroe, La., was estab- 
lished by the Commission. When that was done, Mr. 
Flippen said the Monroe people were promised that 
there would be a lining up of the rates in the com- 
petitive territory in which the 60-cent rate now ap 
plies. Owing to the press of other business the adjust- 
ment to the $1.15 basis of the Memphis-Monroe rate 
could not be made until after the amended law, requir- 
ing the carrier proposing to raise a rate to show why 
it should be allowed to make the upward change. Mr. 
Flippen contended that while very little freight moves 
under the extremely low rates, the fact that they are 
in existence is a menace to the carriers in that it 
creates an unwarranted assumption that they are just 
and reasonable, while as a matter of fact they are 
largely paper rates. 


In answer to questions by J. C. Jeffrey, the attorney 
for the roads said that for a long time Memphis held 
what looked like a club over the head of the Iron 
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Mountain company of Tennessee, which is not the Iron 
Mountain company that is the real figure in that sys- 
tem. Tennessee claimed that in granting a charter to 
the Iron Mountain company of Tennessee the state ex- 
acted a contract requiring that the low rates now in 
effect were to be kept in effect for an indefinite period. 
When the Iron Mountain undertook to increase rates, a 
suit for annulment of charter was begun. The railroad 
company surrendered and kept the low rates in effect. 

After listening to the statements of Messrs. Jeffrey 
and Flippen, Chairman Clements decided that a formal 
hearing was necessary, During the process he several 
times remarked that the carriers were under the neces- 
sity of justifying the proposed increase. In answer to 
a question, Messrs, Jeffrey and Flippen said that, in 
the first instance, the rates had been fixed by the 
Yazoo & Mississippi, the short line on the east side 
of the river, and that, of course, the water competition 
on the river had been a factor in the rates fixed by 
the Y. & M. V. No particular attempt was made to ex- 
plain the statement that very little business moved on 
the out-of-line rates, and yet they furnish the basis for 
complaints from Pine Bluff, Little Rock, Kansas City 
and Cairo. 


Passenger Men Ask Exemption. 


Wednesday of this week the Commission heard the 
application of the Central Passenger Association for 
relief. Arguing on behalf of roads in that territory, 
Robert J. Cary of Chicago maintained that it was 
fundamental that rates in effect before the passage 
of the amended fourth section are presumed to be 
reasonable. Necessarily, therefore, the burden of prov- 
ing that they are not, when the through rates are in 
excess of the sum of the intermediate rates forced 
or brought about by the laws of Ohio, Indiana, Illinois, 
Michigan and Pennsylvania, lies not upon the carriers. 
At least, the Commission should not expect the carriers 
to justify the rates upon a two weeks’ notice, such 
as had been given in this proceeding. 

While, in one sense, the railroads have accepted 
the law made by Ohio in 1906 establishing the two- 
cent rate, in the broad sense they have not, because 
they have been trying, ever since that time, to find 
a way for attacking the law in the courts. The statute 
puts a penalty of $150 upon every refusal by a carrier 
to grant a rate of two cents a mile, and thus far 
the carriers have not found a way whereby they can 
get an injunction, because the penalty goes to the 
passenger who is denied the rate, and not to the state. 
Were the state railroad commissioners charged with 
any duty in that regard, the problem would probably 
be more simple. He suggested, as a sort of alternative, 
however, that the Commission has the power to do 
away with whatever factor that impedes their duty of 
declaring a reasonable rate on intrastate business, and 
quoted from the opinion of Judge Sanborn in the 
Minnesota case to sustain the contention that the Com- 
mission has the power to revise rates upward as well 
as downward. If the Commission felt it could not do 
this, it certainly has the authority to suspend the 
operation of the fourth section as to through rates 
that are higher than the sum of the intrastate inter- 
mediate rate, For instance, that it may declare the 
rate of $10.50 from Pittsburg to Chicago to be a rea- 
Sonable rate for that service, notwithstanding the fact 
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that a combination is possible by taking the rates 
from Pittsburg to Orville and from Orville to Chicago, 
which combination brings about a rate of about $9.40. 

Commissioner Prouty wanted to know why the 
Ohio law is obeyed and the laws of Indiana and Illinois 
ignored. Mr. Cary replied that he did not know that 
it was wise in the first instance, but it had been done 
and, inasmuch as the Commission has hitherto ignored 
the anomaly, he insisted that it is its duty to con- 
tinue present conditions, at least until the carriers 
have had a longer time in which to prepare their 
justifications. The Commissioner inquired whether if 
a two-cent rate in Ohio is reasonable, a like rate on 
business passing through Ohio might not also be 
deemed a reasonable rate. Mr. Cary admitted that 
as an academic proposition only an affirmative answer 
may be given, but in ‘Ohio the question ceases to be 
academic; the penalty for failing to observe the Ohio 
law is so great and the difficulty of getting at the 
question in the courts so great, that the apparent ac- 
ceptance of the Ohio standard should not be held to 
be an admission on the part of the carriers. 

He argued that the fourth section should be held 
in abeyance if the Commission cannot see its way 
clear to deal with a situation created py the laws of 
Ohio, the effect of which is to render impotent the 
control over interstate rates resting with the Com- 
mission. He claimed the injury will be irreparable 
and that it would cause the carriers great expense 
to come to Washington and justify each of the rates 
not in conformity with the fourth section. He deemed 
it sufficient for the carriers to show that the condition 
is produced by factors over which they have no con- 
trol, but over which, he contends, the federal authority 
has. 

Commissioner Prouty asked if the whole question 
were not simply as to whether two or two and a half 
cents per mile is a just and reasonable rate for in- 
terstate business in that territory. Mr. Cary, while 
not assenting to that, said that the expense of making 
such an investigation is great, and intimated that, if 
that is the question, the burden of making it is upon 
the Commission, because the presumption is that rates 
that were in before the fourth section was amended 
were just; the fourth section creates no new factors 
of significance; the effect of the state laws should 
not be to make them the test for interstate rates, The 
Commission should take judicial cognizance of the fact 
that the laws of trade and commerce have forced the 
railroads, in some instances, to observe the state laws 
in making interstate rates. He contended, however, 
that such factors should not be regarded as having 
any bearing on the rates the carriers are maintaining 
at a level above the rates compelled by the concurrent 
influence of the laws of trade and commerce and the 
statute of Ohic. He submitted a list of instructions 
given by an employer who has a force of traveling men 
to show the effect of the law of trade and commerce. 
Those instructions were minute and explicit as to the 
stations at which the traveling men should buy their 
tickets for instate travel so as to enable them to get 
the benefit of state-law rates. 


Fort and Eustis Appear for Western Roads. 


At the Wednesday afternono session, Gerrit Fort 
of the Union Pacific and P. S. Eustis of the Burling- 
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ton, speaking for railroads in the Western and trans- 
continental territories, asked the Commission to con- 
sider the differences of fact as between those terri- 
tories and the Central. They admitted that there is 
a wide difference of opinion in the management of 
those properties as to what should be done with regard 
to the intrastate rate situations. The Union Pacific con- 
tends they should be ignored in the making of inter- 
state rates. It makes them on the three-cent basis, 
while the Burlington follows the directions of the two- 
cent rate laws and makes fares to correspond. Mr. 
Eustis said he had not been able to escape from the 
situation. The Burlington did not desire to comply, but 
it found it impossible to do what the men of the 
Central territory said they had been able to do, namely, 
keep interstate through rates higher than the sum of 
the intermediate intrastate links. 

Mr. Eustis asked only one thing: That is, the 
permission of the Commission to have the long route 
meet the short line rate at competitive points without 
having such long line rate used to force down rates 
to points beyond the junction on the long line. He 
said the Burlington would rather raise its rate from 
Omaha to the Black Hills than be forced to make rates 
to the Pacific Northwest on the basis of the com- 
petitive rate at Edgemont, the junction point where 
the Burlington meets a competitive short line rate. 

Commissioner Clark asked if it would not be pos- 
sible, in the future, for the carriers to indicate such 
long line rates to short line competitive points that are 
not to be taken into consideration in making rates 
beyond the junction point. There was a vigorous nod- 
ding of heads in assent among the rate clerks and 
traffic officials composing the audience. Mr. Eustis said 
that no railroad is able to maintain a higher pas- 
senger rate to an intermediate point on a long line 
than to the junction point, so that problem of the 
freight business does not enter the passenger situation; 
passengers for intermediate points on the long line 
will buy tickets to the short line competitive point 
and get off at the intermediate point. 

Commissioner Lane wanted to know whether the 
reduction of passenger rates did not result in such 
an increase in business as to yield a gross equal to 
what had before been derived from the passenger 
business. Mr. Eustis answered he was not able to say 
whether the increase in travel would not have been 
just as great under the higher rates, He asserted 
that only a very few of the most favored railroads 
make anything from passenger business. 

S. H. Hardwick, of the Southern Railway, appeared 
in behalf of his road, which is a member of the Cen- 
tral Passenger Association, to ask the committee not 
to disturb the interstate rates on his road between St. 
Louis and Louisville, because they were put in as an 
experiment at the time when the country was in a 
ferment over railroad regulation on a 21%4-cent basis, 
notwithstanding the two-cent fare laws of Illinois and 
Indiana. He recounted the troubles the Southern had 
all over its territory and the settlement the manage- 
ment made by agreeing to make interstate rates on 
a 2%-cent basis. 

Mr. Hardwick said that his company had had so 
much trouble in making the settlement on the 2%- 
cent basis that it has ever since been afraid to “start 
something.” He declared the management is afraid to 
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undertake anything lest its last condition be made 
worse than its first. 

In closing, Mr. Cary cited the facts that contro) 
the making of rates between Pittsburg and Buffalo 
combination on Erie gives a lower total of inter. 
mediates than the through rates. 

“The passenger has no right to such a rate as 
the combination of intermediates gives him,” he de 
clared. “It is a subterfuge by which he obtains it 
by pretending that he is going to Erie, while he is 
intending to go to Buffalo.” 

“What have you got to do with the intent of the 
passenger?” asked Commissioner Clark. “If it is not 
the passenger’s right, why do you sell him tickets?” 

Mr, Cary explained that what he meant is that, if 
it is within the province of the Interstate Commerce 
Commission to say what is or is not a reasonable rate 
between Pittsburg and Buffalo, that body should not 
be governed with regard to interstate rates by what 
is made possible by the peculiarities in intrastate busi- 
ness made possible by the enforcement of state laws. 
Such facts as disclosed by the Buffalo-Pittsburg com- 
bination rate, to be obtained by a passenger who cares 
to buy two tickets instead of only one, he maintained, 
should not be used against the railroads as presump- 
tions of reasonableness of the intermediate intrastate 
rates as forced by the state laws and the laws of 
commerce. 

The Commission directed Mr. Eustis to prepare an 
order for consideration by it which, in his opinion, if 
made, will result in relieving the carrier that makes 
a rate to meet short line competition, from having that 
rate used to force it to reduce its rates to points beyond 
the short line competitive point. 


AVERAGE DETENTION SHOWS DECLINE, 


Memphis, Tenn., April 21—A reduction in the av- 
erage detention for February, 1911, as compared with 
the corresponding period in 1910, is reported by the 
Memphis Demurrage and Storage Bureau. During the 
month the bureau handled 17,975 cars, upon 1,172 of 
which demurrage acrued, with an average detention 
of 2.25 days per car. The figures for the same period 
in 1910 were 17,479 cars handled, 1,227 detained and an 
average detention of 2.30 days. 


VANDALIA MAKES NO ACCIDENT RECORD. 


Records compiled by the Vandalia Railroad Com- 
pany show that in 1908, 1909 and 1910, not one pas 
senger, out of a total of 9,800,030 carried, was killed 
in a train accident on that road. This record is even 
better than that of the Pennsylvania lines east of Pitts- 
burg, which recently reported the carriage of over 300,- 
000,000 passengers in the past three years with only 
one fatal accident. The Pennsylvania had, however, 2 
clear record for 1908 and 1910. 


CANCELS THROUGH RATES TO ALASKA. 


Seattle, Wash., April 21—Announcement has been 
made that the White Pass & Yukon Route has can- 
celed its through tariffs with steamship lines from 
Washington and British Columbia ports. Alleged dis- 
crimination by the water lines against points on the 
railroad is given as a justification of this action. 
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LEGAL DEPARTMENT 


Conducted by 
CHARLES CONRADIS, 


General Counsel, The Traffic Service Bureau. 


In this department we shall answer simple questions re- 
lating to the law of interstate transportation of freight. It is 
available both to those who are members of the Traffic Service 
Bureau and those who are not. Readers are particularly in- 
yited to write for advice on specific subjects covering the Act 
to Regulate Commerce and the decisions of the courts and the 
Interstate Commerce Commission thereunder, 

Address Legal Department, The Traffic Service Bureau, 
Washington, D. C. 





Law of Place of Delivery Determines Matters Relating 
to Delivery. 


Ohio.—“We made a shipment of coal from our West 
Virginia mines, which was consigned to a point in Ohio. 
When this car arrived at destination it was refused by 
the consignee and notice promptly given to the railroad 
company. It did not notify us that the car was refused 
until a number of days after consignee had notified it, 
and when we took up the matter in an effort to arrange 
disposition, it developed that the delivering carrier had 
sold the car three days after we had received notice 
that it was refused. We filed claim against the carriers 
cn the ground that we were not given notice promptly 
and did not have opportunity to protect our property. 
The carriers are attempting to take refuge behind the 
Ohio state laws. We do not see how these laws have 
any bearing on interstate shipments.” 

In the absence of any specific agreement endorsed 
on the bill of lading, or any local law, the carrier has 
nc authority to sell goods intrusted in its care for trans- 
portation, on account of the consignee refusing to accept 
the same, unless they are of a perishable character. 
However, the contract of transportation was to be per- 
formed, so far as a delivery is concerned, in the state 
of Ohio. It is a well-stablished rule of law that mat- 
ters relating solely to the delivery are to be determined 
by the law of the place of delivery, and it therefore 
follows that the carrier’s duty as to the mode and man- 
ner of delivery will be determined by the Ohio state 
laws, even though the shipment in question originated 


outside of said state. 
a” ao * 


Errors of Carriers Requiring Cancelation of Demurrage 
Charges. 


indiana.—“Carrier ‘A’ signs bill of lading carrying 
specific instructions as to terminal delivery, but fails 
to show same on its waybill, and the car is delivered 
on a different line than that designated in the bill of 
lading. Would this be a railroad error, contemplated 
by Rule 10, and settlement made as between carriers 
cn a per diem basis, or if demurrage accrues, would 
the erring line be responsible to the delivering line for 
the entire amount of demurrage?” 

The errors and omissions of a carrier that consti- 
tute a basis for the cancelation of demurrage charges 
are those that directly result in delay of the car, and 
by reason of which the erring carrier could not law- 
fully collect the same from the shipper or owner, or, 
having collected the same, is obliged to refund it. In 
consequence, if the originating line’s waybill provides 
a delivery at some point other than that shown in the 
bill of lading, and delivery is made at such wrong ter. 
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minal, this constitutes such an error on its part, which, 
upon its admission thereof, requires it to pay to the 
delivering line the rate established by the per diem 
rules for the time the car is held. 


* co tk 
Appellate Jurisdiction of the Commerce Court Over 
Reparation Cases. 
Missouri.—‘In your issue of February 11, 1911, in 


answer to the inquiry from Wisconsin, you state, ‘While 
the former law allowed no appeal from the decisions of 
the Commission denying reparation, yet under the Mann- 
Elkins Act of June 18, 1910, it was provided that the 
Commerce Court shall have jurisdiction over “cases 
brought to enjoin, set aside, annul or suspend, in whole 
or in part, any order of the Interstate Commerce Com- 
mission.” ’ Your answer indicates that under this pro- 
vision the Commerce Court will entertain appellate juris- 
diction over reparation cases decided by the Commis- 
sion. I must differ from you in your statement of the 
law. There is no provision that would permit any ap- 
peal from the Interstate Commerce Commission in the 
class of cases mentioned in the Wisconsin inquiry. The 
full language of the act is, ‘That a court of the United 
States is hereby created, which shall be known as the 
Commerce Court, and shall have the jurisdiction now 
possessed by the Circuit Courts of the United States 
and the judges thereof over all cases of the following 
kinds,’ etc. In your construction of the act you have 
taken from its setting the words quoted in the first 
paragraph hereof. These words must be read in connec- 
tion with the part of the act that precedes, namely, that 
the Commerce Court created shall have only the juris- 
diction now possessed by Circuit Courts of the United 
States in all cases brought to enjoin, set aside, annul 
or suspend, in whole or in part, any order of the I. C. C. 
It is clear, therefore, that unless the Circuit Courts of 
the United States prior to the creation of the Commerce 
Court had jurisdiction to set aside, annul or suspend, 
in whole or in part, any order of the I. C. C., then the 
Commerce Court now has no such jurisdiction, and there 
is nothing in the act of 1887 establishing the Interstate 
Commerce Commission, or in any of the acts amenda- 
tory of or supplementary thereto, which gives the Cir- 
cuit Courts of the United States any jurisdiction over 
claims for reparation. The United States Circuit Courts 
have unquestionable jurisdiction upon well-known grounds 
of equity jurisprudence in certain cases affecting inter- 
state commerce and affecting common carriers engaged 
in such commerce, but that jurisdiction is original and 
not appellate. I believe I am safe in saying that the 
jurisdiction of the Commerce Court, as fixed by the act 
of June 18, 1910, is no broader than the jurisdiction of 
the Circuit Courts of the United States prior to the act.” 

The foregoing learned remarks from Judge Moses 
N. Sale of St. Louis are herewith cheerfully and ap- 
provingly published by us. 


* * * 


Allowance of Transit Privileges 


Carriers. 


Between Connecting 


Michigan.—“B, a common carrier, publishes a tariff 
permitting the stopping in transit upon its rails of cer- 
tain commodities for the purpose of dressing, concen- 
tration and reconsignment. We maintain a yard on the 
line of a connecting carrier, C, within a distance of one- 
eighth of a mile from the connection of the two roads. 
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On shipments handled into station by B, thence switched 
into our yard by C, we pay a switching charge in addi- 
tion to the published rate. Inasmuch as our yard is 
located beyond the rails of B, may we lawfully apply 
their transit privileges upon the movement? It appears 
that if the service of the line, C, handling into the yard 
and the consequent returned movement over its rails 
could be treated as a switching move, it acting as the 
agent of B, that the tariff would cover. The essential 
point in this seems to be whether C is a common car- 
rier engaged in the through transportation of the com- 
modity, or whether it is simply a switching line.” 

C is a common carrier engaged in a through trans- 
pertation of the commodity shipped whenever the con- 
tract of carriage is for transportation from a point out- 
side of the state to your yard within the state, regard- 
less of whether or not it collects from you a switching 
charge in addition to the published rate. But even 
though C participated in a division of the through rate 
with B, you could not lawfully apply B’s transit privi- 
lege upon movements into your yard unless C’s tariffs 
expressly so provide. Since a through route and rate 
is a matter of contract between the carriers, it follows 
that any one of such carriers may lawfully decline to 
become a party to a milling in transit arrangement. 
The Commission has held that the stopping of a com- 
modity in transit for the purpose of treatment or recon- 
signment is in the nature of a special prividege which 
the carriers may concede, but which the shippers cannot 
demand as a matter of lawful right, so long as no un- 
just discrimination is created. If it is simply a matter 
of agreement, B and C might arrange for applying a 
transit privilege upon shipments switched into your 
yard, 


* * * 


Proportional Through Rates in Excess of Sum of Locals. 


Minnesota.—“From St. Paul to Ohio River the rate 
is $2 per hundredweight, this being two and one-half 
times first-class rate of 80 cents published as propor- 
tional basis in Western Trunk Line Tariff No. 627, I. 
C. C. No. 457, governed by Western Classification. Ohio 
River to destination, $1.47 per hundredweight, this being 
one and one-half times first class rate of 98 cents per 
hundredweight, published in M. P. Washburn’s Southeast- 
ern Tariff No. 7, I. C. C. No. 78, governed by Southern 
Classification. Would it not be proper for carriers to col- 
lect charges on the following basis: St. Paul to Ohio 
River, $1.36 per hundredweight, this being one and one- 
half times first class rate of 91 cents per hundredweight, 
published in Western Trunk Line Tariff No. 51, I. C. C. 
No. A-92, governed by Official Classification, plus the rate 
mentioned above beyond the Ohio River?” 

Western Trunk Line Tariff No. 627, I. C. C. No. 457, 
as governed by Western Classification, is a proportional 
through tariff, and is the proper one to apply in the 
shipment in question, inasmuch as Western Trunk Line 
Tariff No. 51, I. C. C. No. A-92, as governed by Official 
Classification, is a local tariff. You could have taken 
advantage of the latter tariff by consigning the shipment 
to Cincinnati, taking possession of it at that point, and 
from that point reconsigning it to destination. In addi- 
tion, the Commission has held that whenever the sum 
of proportionals to and from given points is higher 
than the local rates to and from the same points, then 
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in an adjustment thereof, the through rates are unduly 
prejudicial to the extent that they exceed the sum of 


the locals. 
oe Oe * 


Duty of Carriers to Provide Suitable Cars. 


Illinois—“We have a claim against a carrier for 
damages sustained to melons on account of being loaded 
in a car that had lime on floor and sides. The carrier 
denies responsibility, claiming the shipper accepted car 
at his risk. We feel that the shipper is entitled to some 
consideration, inasmuch as the carriers furnish cars in 
bad condition, and the shipper is compelled to load in 
such cars or allow the melons to lay around for an 
unreasonable time awaiting another car. Southern roads 
frequently furnish melon shippers. with worn-out equip- 
ment, and the shipper has to accept the same.” 

The Commission has held that it is the duty of the 
carrier to properly equip its road with all such cars as 
experience has shown to be necessary for the right 
movement of the particular freight that it holds itself 
out as ready to carry. If it fails to do so, the Commis 
sion may, on application, compel it to provide such cars. 

As to the liability of a carrier for damages sustained 
on account of unsafe and unsuitable equipment, the law 
is that the duty is incumbent upon it not only to pro- 
vide vehicles at the commencement of the journey rea- 
sonably fit and sufficient for the conveyance of the 
goods which it undertakes to carry, but it must from 
time to time inspect such vehicles while they are in 
transit. The failure to discharge this duty is negligence, 
from the consequences of which the carrier is not per- 
mitted to free himself by any stipulation in the bill of 
lading which devolves upon the shipper the duty of 
selecting vehicles which are suitable. Such a stipula- 
tion is void, as an attempt by the carrier to limit his 
liability against his own negligence in providing defective 
vehicles. 

* * * 


Combination of Local Rates Less Than Through Rate. 


New York.—“If the sum of two local rates legally 
on file is lower than the joint published rate, can the 
two local rates be used?” 

Rule 55, Tariff Circular No. 18-A, provides that “A 
through rate from point of origin to destination of a 
shipment is the lawful rate applicable to that move- 
ment.” The Commission also held, in the case of Mor- 
gan ot al. va, NM. K..& T. BR. BR. Co. et al, 13 1.C. C., 
525, that a specific through rate is the lawful rate 
upon the through shipment, even when, by combination 
of local rates, a lower rate might be obtained. Refer 
to answer to “Alabama,” on page 525 of the March 235, 
1911, issue of THE TRAFFIC WORLD. 


PASSES CASHMAN DISTANCE TARIFF BILL. 

St. Paul, Minn., April 21—The state House of Rep- 
resentatives has passed the Cashman distance tariff 
bill, introduced by Representative Crane. The vote was 
62 to 56. This measure was defeated in the Senate 
some time ago. Its revival was due to the decision of 
Judge Sanborn in the Minnesota rate cases. Counsel 


for the state in this litigation fear that the enactment 
of a distance tariff law will kill the chances of the 
state on appeal to the United States Supreme Court by 
making the subject of the appeal a moot question. 
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NEWSPAPER COMMENT 





On Railway and Other Questions of National and Local Interest. 





in these columns, we aim to give current newspaper comment on live topics; the publication of an editorial 
here carries with It neither the approval or disapproval ef the opinions therein expressed.—The Traffic Service Bureau. 


In no way does the United States court decision 
in the Minnesota rate cases weaken the principle of 
government regulation of railroads. It impairs in not 
the slightest degree the right of the state to control 
intrastate charges, when the charges fixed do not im- 
pose an unfair burden on the carrier. Minnesota tried 
to regulate interstate tariffs, as well as intrastate ones, 
and the court properly sat upon the railroad com- 
Also the Minnesota regulators did not, as 
a preliminary to their orders, get hold of the bottom 
facts which would justify the rates fixed. There is a 
right way and a wrong way to’ do these things, The 
doing of them is complex labor, not to be _ hurried, 
and it is only when political charlatans have tried to 
take the short cut to regulation without adopting 
scientific measures that the courts have called a halt. 

Several unskilled state rate laws have been set 
aside by the Supreme Court. Several more, seeking 
to apply a flat rate for a whole state to all railroads, 
no matter how much they were earning in any Case, 
undoubtedly will be wiped out when the Supreme Court 
gets around to them. It will take some years for the 
high courts to teach, and for statesmen to learn, that 
the rate-making function cannot be taken out of the 
hands of those who have arrogated it to themselves, 
and exercised by public officers, without a good deal 
of painstaking study and experience. The process of 
getting the thing done right is going to take time. 
Meanwhile such. setbacks as rate-makers and _ rate- 
regulators may suffer will be educational. Decisions 
against defective rate-making will not mean that the 
people are incompetent to solve this railroad problem. 
—New York (N. Y.) Press. 


* * * 


missioners. 


Precisely how long the radical railroad-baiting ele- 
ment in Minnesota will pursue its short-sighted policy 
is merely a matter for conjecture, but if the people of 
that state are well advised they will take summary 
steps with any politician who contemplates spending 
the taxpayers’ money in further defense of an un- 
tenable position. Judge Sanborn’s decision in the Min- 
hesota rate case is exhaustive and conclusive to any 
reasonable mind. Nothing -will conduce more to a re- 
vival of confidence in commerce and industry in the 
State of Minnesota than the announcement by its cor- 
poration-regulating authorities that they know when 
they have had enough. 

Nothing more intolerable than the situation created 
in Minnesota can be imagined. We are resigned to 
regulation, even when it degenerates into meddling or 
arrogates the actual power of management, But, at 
least, the railroads should not be expected to serve 
More than one master, and it says something for the 
healthy condition of the American transportation busi- 


ness that it is able to support the ministrations of the 
Interstate Commerce Commission and survive. A con- 
dition where that regulation could be supplemented by 
paralyzing exercise of an arrogated rate-making power 
by the states themselves, irrespective of the effect upon 
interstate commerce, would reduce the transportation 
systems of the country to idiocy. 

In another column we print Judge Sanborn’s deci- 
sion, and it should be carefully read as indicating a 
point beyond which pressure need not be feared. Judge 
C. E. Otis, who acted as master in chancery and heard 
all the testimony in the rate case, is entitled to feel 
gratified at the finding of the court. His decision was 
fully considered in these columns at the time it was 
made, and it is important to notice that, besides deal- 
ing drastically with the assumed rate-making power, 
the court upholds his views on the basis of revenue 
and on what constittues a reasonable return for rail- 
road capital. 

All this is said without departing one iota from 4 
fact we have continually tried to impress upon. the 
managers of railroads. If railroads had been cleanly 
managed in the past, with a blind eye to the stock 
ticker atid a mind which recognized that the true in- 
terests of the stockholders were bound up with. those 
of the public served, there might have been no need 
for regulation. The cash value of common _ honesty 
began to be generally appreciated. only within very 
modern memory; but before that desirable consumma- 
tion had been reached it was evident that in the public 
interest regulation of some sort was the only alternative 
to the expropriation of railroad property on some wild 
scheme of public administration. 

The decision is invaluable as indicating the extent 
to which that regulation may go, and as such it may 
be welcomed by all good citizens, and certainly by 
every citizen of the state of Minnesota—New York 
Wall Street Journal. 

ok * oe 

When our state pride has subsided a little and 
we are able to look at the Sanborn railroad rate de- 
cision calmly, we shall probably see that it is the be 
ginning of a new and beneficent system of rate. regu- 
lation in this country. The new system will involve 
one supreme central authority, instead of a central 
authority more or less at war with forty-six subordinate 
ones. The troublesome “twilight zone” between federal 
and state regulation of rates will disappear, because 
state regulation will disappear, This, of course, is 
contingent on the affirmation of the Sanborn decision 
by the United States Supreme Court. 

Judge Sanborn, in effect, holds that the railroad 
rates of this country are one vast interwoven fabric, 
each thread of whose texture is dependent upon the 















































756 


other threads. Change the rates within one state, and 
you change them in that entire region. If the federal 
government is to regulate rates between the states, it 
must inevitably regulate rates within the states. That 
is the logic of the situation. And in the end complete 
submission to the logic of the situation will bring 
about better conditions. The Interstate Commerce Com- 
mission and the Commerce Court will grow vastly in 
authority, but the growth will be no less for the 
benefit of the people than for that of the railroads. 
Such incongruities, for instance, as the Iowa distance 
tariff, which so disturbs the equanimity of southern 
Minnesota will disappear. 

As for the state railroad commissions, they will 
find themselves shorn of vast powers and _ responsi- 
bilities. But they will still be necessary for the regu- 
lation of conditions of railroad service—the operation 
of trains, the furnishing of station facilities, the sup- 
plying of freight cars, the ordering of switching fa- 
cilities and numerous matters of that kind. A new era 
in the relation of the government to the railroads, so 
far as rates are concerned, is at hand.—Minneapolis 
{Minn.) Tribune. 

ak * es 


Overhauling of the railroad and warehouse statutes 
of Illinois has long been recognized as_ imperative. 
The state commission has no power to enforce its 
rulings and no jurisdiction at all—according to judicial 
decisions—over the express companies, Where it has 
power that power is insufficient to accomplish anything 
substantial. 

It is highly gratifying to know that the pending 
bill enlarging the jurisdiction and authority of the 
railroad commission and making the law under which 
it works comprehensive, modern and adequate has been 
amended and perfected as the result of a 
which represented all the great interests concerned— 
common carriers, shippers, retailers, etc. Legislation 
by agreement, without fierce conflicts of selfish interest, 
is eminently desirable wherever it is possible. 

Legislation by agreement presupposes public spirit, 
enlightened views, recognition of the inevitable. Illinois 
has shown in several instances, in connection with 
mining and factory legislation especially, that she has 
her fair share of these moral assets. A sound, pro- 
gressive measure for the proper control of common 
carriers will indeed .be a striking tribute to the intel- 
ligence and breadth of our business community. 

The interstate commerce law is an excellent model 
to follow in state legislation aiming at justice and rea- 
sonableness. The common carriers are entitled to the 
safeguard of judicial review of the Commission’s orders 
and to protection for their constitutional rights, in- 
cluding the right to a fair return on invested capital. 
The. progressive railroad men are not afraid of “strong” 
commissions, publicity, rate-fixing, prompt adjudication 
of disputes, provided the commissioners are impartial, 
competent and independent, and provided the law does 
not deprive officers and directors of initiative and nec- 
essary freedom of action.—Chicago Record-Herald. 


conference 


NEW HAMPSHIRE RATE BILLS PASSED. 
Concord, N. H., April 21—After a threatened deadlock 
between. Senate and House over the question of com- 
bining the public utilities commission and railroad rate 
bills, the bills have been separated and passed by both 
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heuses. While the last-named*measure was in the Sep. 


ate it was amended by that body to conform to certaip 
suggestions made by President Mellen of the Boston 
& Maine. These provide that the recovery of amounts 
paid in- excess of rates fixed by the public utilities coy. 
mission. is permissible unless the repayment would be 
a violation of any penal statutes against the granting 
of rebates or discrimination; that the road may make 
adjustments to conform to interstate alignments ordere; 
by authorities beyond the control of the state, and thai 
the railroad shall not be prohibited from adopting changes 
made by the Official Classification committee, subject to 
the right of the commission to pass upon the reasonable. 
ness of such changes. 





Must Go to Commission 


That all questions of the reasonableness of an 
interstate transportation charge must be first tried out 
before the Interstate Commerce Commission is a prin 
ciple that has again received the sanction of the federal 


courts, this time in an opinion of the United States 
Circuit Court of Appeals for Seventh Circuit, in re 
affirming the judgment of the United States Circuit 


Court for the District of INinois. The case at bar was 
one brought by the Sandusky Portland Cement Com: 
pany of Syracuse, Ind., against the Baltimore & Ohio 
Railroad, Plaintiff sued in court to have the defendant 
carrier restrained from charging it a different rate 
than that agreed upon between the litigants in 190, 
which was to be in force for a term of twenty years. 

In affirming the decision of the lower court that 
the question of the reasonableness of the rate charged 
for the transportation service rendered was one that 
would have to be passed upon by the Commission, Judge 
Grosscup, for the Appellate Court, said: 

“Railroads are common carriers, required to furnish 
service at reasonable rates, and it is of just as much 
consequence to the public that the rates established 
be not unreasonably low as that they be not unre 
sonably high; for non-compensatory rates result iD 
either depreciation of service or higher rates upol 
other particular commodities, neither railroads nor aly 
other enterprise, in the nature of things, being willing 
to operate at a loss. 

“The agency of the government, established for the 
purpose of seeing that rates are not unreasonable, is 
the Interstate Commerce Commission. The filing of a> 
pellee’s subsequent rates, against which the injunction 
in this case is invoked, opened to the jurisdiction of 
the Interstate Commerce Commission the inquiry as 0 
whether such subsequent rates were reasonable or wl 
reasonable, to be determined in the light of the rail 
road company’s operation as an entirety. To open thii 
jurisdiction to other tribunals, except to the extell 
that the judicial tribunals may review—the Interstalt 
Commerce “ommission weuld, to use the language @ 
the present chief justice in the Abilene case, ‘be tl 
absolute destruction of the act and the remedial pr 
visions which it created.’ 

“For, if without previous action by the Commissi 
power might be exerted by courts and juries gencrall 
to determine the reasonableness of an established rat 
it. would follow that unless all courts reached an ide 
tical conclusion a uniform standard of rates in tlé 





April 22, 191 


future woul 
fluctuate an 
clusions rea 
ous courts 

original que 


Elf 
Albany, 
trains run 
reports .of t 
district, 82 | 
nal. The a 
minutes, an 
minutes. T 
for trains o 
train connes 
stations, 8. 
meeting and 
DAL 
Dallas, 
ganized in ] 
James E. Li 


vice-preside: 
Crush; see 
was 
permanent | 
Warner, J. 
W. T. Erb, 
“hg Reed 
railroad me 


mittee 


AVE 
Virgini: 
the Missa 
5,857 cars 
erage delay 


Coa 


A subs 
cars is she 
surpluses ¢ 
lations bet’ 
ciation, 17 
there were 
but not in 
Made by 
aithough t 
Gt almost | 

In pre 
man of th 

“There 
Surplus dv 
but an inc 
slight incr 
Net decre: 
187,219 su 
England), 
tic), wher 
heaviest, 
bluses, wl 
in box ca 
figures, ( 




















































Sen. 
rtain 
Ston 
unts 
con. 
d be 
nting 
make 
dered 
that 
anges 
ct to 
nable- 


of an 
‘d out 

prin- 
ederal 
States 
in re 
Circuit 
ir was 

Com- 
© Ohio 
endant 
t rate 
1 1901, 
years. 
rt that 
charged 
1e that 
. Judge 


furnish 
s much 
ablished 
unrea- 
sult in 
s upol 
nor aly 
willing 


for the 
lable, is 
g of ap 
junction 
ction of 
ry as 10 
> or ul 
the rail 
ypen this 
e exter! 
nterstalé 
guage @ 
‘be th 
dial pre 


mmissid 
generall 
hed rat 
an idet 
s in the 


April 22, 1911 





future would be impossible, as the standard would 
fluctuate and vary, dependent upon the divergent con- 
clusions reached as to the reasonableness by the vari- 
ous courts called upon to consider the subject as an 
original question.” 


EIGHTY-TWO PER CENT ON TIME. 

Albany, N. Y., April 21-—Of the 56,957 passenger 
run in the state during February, according to 
reports .of the public service commission for the second 
district, 82 per cent were on time at the division termi- 
ial. The average delay for each late train was 30.4 
minutes, and the average for each train run was 5.6 
minutes. The principle causes of delay were: Waiting 
for trains on other divisions, 35.3 per cent; waiting for 
train connections with other roads, 15.9; train work at 

8.4; engine failures, 7.5; trains ahead, 7.1; 
meeting and passing trains, 5.7, and wrecks, 5.3 per cent. 


trains 


stations, 





DALLAS ORGANIZES TRAFFIC CLUB. 

Tex., April 21—A traffic club has been or- 
ganized in Dallas, with the following officials: President, 
James E. Ludlow; first vice-president, S. G. Reed; second 
vice-president, C. W. Hobson; third vice-president, W. G. 


Dallas, 


Crush; secretary, G. S. Maxwell. The following com- 
mittee was appointed on constitution and by-laws and 
permanent organization: T. E. Jackson, chairman; Fred 
Warner, J. L. West, J. N. Moylan, J. Harry Fitzpatrick, 
W. T. Erb, C. L. Holland, Elmer Scott, T. H. Wilhelm, 
S. G. Reed and M. T. Kirk. Nearly 100 shippers and 
railroad men attended the initial meeting. 


‘ 


AVERAGE DELAY LITTLE OVER DAY. 


Virginia, Minn., April 21—The March report of 
the Missabe Range Demurrage Bureau shows that 
5,857 cars were tracked in that district, with an av- 
erage delay of 1.23 days per car. 


Coal Car Surplus Decreases 





A substantial decrease in the number of idle coal 
cars is shown in the latest fortnightly statement of car 
surpluses and shortages, issued by the committee on re- 
lations between railroads of the American Railway Asso- 
ciation, To counteract this cheering news, however, 
there were increases in the box and flat car surpluses, 
but not in sufficient volume to wipe out the net decrease 
made by the improvement in the coal car situation, 
aithough the increases mentioned did have the effect 
ct almost halving the gain made by the coal car decrease. 

In presenting this report, Bulletin No. 93, the chair- 
man of the committee. Arthur 


Hale, says: 

“There has been a decrease of 16,971 in the coal car 
‘urplus during the two weeks since our last bulletin, 
but an increase of 6,993 in the box car surplus, with a 
slight increase in the surplus of flat cars, brings the 
net decreas? down to 8,998 cars, leaving a total of 
187,219 surplus cars of all classes. In Group 1 (New 
England), -2 (Eastern), 3 (Central) and 4 (Middle Atlan- 
tic), where the coal car accumulation has been the 
heaviest, there are decreases in the total group sur- 


pluses, while in the West and Northwest the increase 
in box car surplus caused increases in the total group 
figures. Group 9 (Southewestern), 11 (Canadian), and 
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Englard) show some decreases in box as well 


A summary of total surpluses and shortages from 
1909, to Aprii 12, 1911, follows: 


SURPLUSES. 


Coal, 
Gondola 
No. of and Other 
Date— Roads Box Flat Hopper Kinds Total 
April 12, 28173 ..... 168 47,539 9,814 93,956 35,910 187,219 
Mar. 29, 1911..... 163 40,546 8,780 110,927 35,964 196,217 
Mar. ee Ee 163 38,881 10,858 103,742 39,191 192,673 
Feb. Ss ee 160 40,186 10,890 71,235 34,044 156,355 
Jan. ie | Eee 161 39,361 8,626 34,483 27,962 110,432 
Dec. Fe ee hae 159 16,795 3,885 10,781 22,454 53,915 
Nov. So ee 156 9,814 2,181 4,981 17,605 34,581 
Oot... 12, 1910... 151 8,856 2,085 6,034 16,760 33,735 
Sept. 14, 1910..... 145 17,786 2,854 13,047 21,203 54,890 
Aug. = =e 155 41,040 3,789 29,093 31,642 105,564 
July 6, 1910..... 156 65,078 3,841 36,775 38,130 143,824 
June 8, 1910..... 159 56,137 3,499 30,351 39,521 129,508 
May 11, 1910..... 157 44,996 3,083 46,062 33,007 127,148 
April 13, 1910..... 146 20,527 3,868 40,858 19,634 84,887 
Mar. By BORO scins 152 14,469 6,613 9,287 14,946 45,315 
Feb. |. | Se 153 21,352 7,738 8,173 14,337 51,600 
Jan. free 154 20,839 8,451 10,204 12,815 52,309 
pec, 16, 1908..+.. 176 26,989 6,488 6,848 17,145 57,470 
SHORTAGES. 
Coal, 
Gondola 
No. of and Other 

Date— Roads Box Flat Hopper Kinds Total 
April 12, 1911..... 168 113 384 659 10 1,166 
Mar. 20, 1911..... 163 384 376 11 559 1,330 
| a Os 163 1,704 261 86 780 2,831 
Feb. eee 175 336 13 763 1,287 
. eo OR 161 1,064 987 160 1,297 3,508 
Dec. Ti Bete ress 159 5,435 1,093 3,199 2,174 11,901 
Nov. DS; Weep acccs 156 11,959 1,450 5,515 2,076 21,000 
Oct. 12, 193@.:.... 151 12,153 1,199 5,433 1,634 20,419 
Sept. 14, 1920. ..'.. 145 3,368 1,093 2,474 879 7,814 
Aug. a: | ae 155 1,451 720 141 471 2,783 
July GC; BEC» ive. 156 118 513 20 308 959 
June GS, 2030... 6<. 159 884 943 982 202 3,011 
May 11, 1918..... 157 1,119 1,422 905 1,109 4,555 
Apr. 13, 1910..... 146 3,721 1,296 1,433 1,080 7,530 
Mar. eS = 152 15,349 699 9,942 3,917 20,907 
Feb. i aki co 153 13,993 852 8,136 3,644 26,625 
Jan. O, Beees sass 154 7,304 344 4,906 1,339 13,893 
Dec. 10, 1909..... 176 7,713 75 5,927 4,196 18,593 
To those of our Chicago subscribers, whose street 


numbers have been changed, 
The Postoffice Department 

number be shown upon al! 

earliest possible date. 


requests that the new 
second class matter at the 


If, therefore, the address as shown upon the wrapper 
of this issue is incorrect, please advise us at once. 


.Argue Unique Rate Case 





In the argument in the case of the Furnace Run Saw- 
mill and Lumber Co. vs. Boston & Maine Railroad Co. 
et al., at Washington, D. C., February 27, 
Commission, J. J. for the complainant, 
of the sixth 
pounds on lumber, 


before full 
attacked 
of 19 cents 
spruce and lath, from Bos- 
ton, Mass., to Toledo, O., on the ground that mahogany, 
2 wood of much greater value and far more susceptible 
io damage when imported 


Foley, 
the reasonableness 


100 


class rate 
per 


from foreign countries and 
moving from Boston to Toledo, takes a rate of 14 cents. 

Charles H. Blatchford, on behalf of the Boston & 
Maine Railroad Company, took the stand that as spruce, 
lath and lumber do not compete with mahogany logs, 
there could, therefore, be no fair basis of comparison; 
that the complainant has not shown that the domestic 
class rates are excessive and unreasonable, and further, 
that it is necessary to have a separate schedule for 
import rates in order to compete with other Atlantic 
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seaboard points on traffic originating in European coun- 
tries. 

Mr. Foley, in his closing argument, contended that 
it is unfair and unlawful that one commodity should 
bear the burden of another, and to give to the com- 
modities of foreign countries an advantage over domestic 
products. 


HANDLES UNIQUE CARPET SHIPMENT. 


A solid train of 60 cars, containing 15,000 rolls of 
carpet, left Chicago via the Chicago & Northwestern 
this week. The train is en route from New York to 
San Francisco. There are 500 miles of carpet in the 
shipment. It is the product of the Alexander Smith 
& Sons Carpet Works, Yonkers, N. Y. The weight is 
$1,500,000 pounds and it is valued at almost $1,000,000. 
It goes to supply the ever-increasing demand on the 
Pacific Coast. 


VETOES ANTI-DISCRIMINATION BILL. 
Jefferson City, Mo., April 21—Governor Hadley has 
vetoed the Phelps bill prohibiting a railroad from charg- 
ing any greater passenger fare per mile between any 
two stations on its line than between any other two 
stations on its line. 


Must Make Even Change 


Washington, D. C., April 21.—The Interstate Com- 
merce Commission has issued the following notice with 
respect to passenger fares: 

“The Commission on April 3, 1911, adopted the fol- 
lowing resolutions touching questions arising under the 
fourth section of the act to regulate commerce as 
amended June 18, 1910: 

“1. Carriers may not disregard the provisions of 
the fourth section in order that passenger fares may 
be stated in multiples of five. 

“2. In inquiring whether the fourth section has 
been violated, mileage, party rate, and half fares should 
be compared with similar fzeres.” 


This resolution is known as Fourth Section Circular 
No. 2, 





Brick Rate Advances Held Up 


Washington, D. C., April 21.—The Interstate Com- 
merce Commission has issued an order suspending until 
August 15 advances in the rates on brick and other 
articles as carried in the following tariffs: 





‘ 


C., C. & St. L., I. C. C. Nos. 5705 and 5667. 

C. & E.L., E. & T. H. and E. & Ind., I. C. C. No. 2582 
C., HL. & D., I..Cc. C. No. 2613: 

C., I. & Sou.. I. C. C. No. 14835. 

Ind. Sou, I. C. C. Nos. A476 and A477. 

y ee ey W., ILC. C. No, A299. 

Vandalia, I. C. C. No. 2541. 

Wabash, I. C. C. No. 2699. 


This matter will be considered as_ Investigation 
and Suspension Docket No. 42. 





INDICTED ON MISBILLING CHARGE. 

Joliet, Ill, April 21.—The January federal grand 
jury this week returned indictments against the Elgin, 
Joliet & Eastern Railway and the Carrier Low Com- 
pany of Joliet, charging them with illegal classification 
of strawboard boxes as woodpulp and strawboard. The 
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difference in classification made a difference of 1% 
cents per hundredweight in freight charges, a “profit” 
of $8.40. The railway is charged with classifying the 
shipments as woodpulp and strawboard, on which the 
rate on file with the Interstate Commerce Commission 
is said to be 7% cents, The rate on boxes is said to be 
9 cents. The Joliet manufactory is accused of falsely 
billing the shipments to obtain the lower rate. 


UTICA BUREAU EXPANDS. 

Utica, N. Y., April 21—The scope of the Utica 
Traffic Bureau has been extended so as to include all 
shippers in the Mohawk Valley who may desire to 
avail themselves of its services. Its name has _ been 
changed to the Mohawk Valley Shippers’ Transportation 
Association. J, E. Hundley continues in charge as 
commissioner. 





COTTON RATE RAISE SUSPENDED, 


Washington, D. C., April 21.—Charges on cotton, as 
carried in Supplement 4 to the Missouri Pacific-lron 
Mountain Tariff I. C. C. No. A-1612, have been sus- 
pended by the Interstate Commerce Commission until 
August 15, 1911. 


Craffic World Changes 


J. W. Bottriell has been appoirted freight claim 
agent of the Goodrich Transit Company, with office at 
Chicago, Ill. Charles E. Barry has been selected as com- 
mercial agent for the same line, and will also have his 
headquarters at Chicago. The appointments become 
effective May 1. 

H. A, Kimball has been appointed assistant general 
freight agent of the Great Northern Railway Company, 
with headquarters at Seattle, Wash., vice Archibald 
Gray, transferred. 


W. P. Allan has been appointed commissioner of the 
Pacific Northwest Demurrage Bureau, vice A. J. David: 
son, resigned. 


W. L. Louis has been appointed traffic manager of 
the Elgin, Joliet & Eastern Railway, vice F. J. Learned, 
resigned to engage in other business. 


W. C. Olds has been appointed traveling industrial 
agent of the Southern Railway, with headquarters at 
Washington, D. C. 


A. J. McDowell has been appointed traveling dairy 
agent of the Frisco-Chicago & Eastern [Illinois lines, 
with headquarters at St. Louis, Mo. 


George D. Blair, Jr., has been appointed agent of 
the Star Union Line at South Bend, Ind., vice George 
E. Trnam, resigned to engage in other business. 


Frank T. Scanlan, for the past ten years contracting 
freight agent for the Goodrich Transit Company, has 
been appointed commercial agent for the Northern 
Michigan Transit Company and Chicago, Racjne & Mil 
waukee Line, effective April 24. 

James P. Daly has been appointed general freisit 
and passenger agent of the Ottawa & New York and 
New York & Ottawa Railway companies, vice F. J. 
Balch, resigned. 
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Situation Wanted 


With established Commercial Industry as Traffic Man- 


ager. Have had a most complete and thorough edu- 
cation in traffic affairs gained through 15 years’ ex- 
perience. Am fully conversant with the duties and 
usages of Commercial Traffic Departments. Am 
located in Chicago, but would consider offer elsewhere 
if sufficiently attractive. Best of references as to 
ability and character. Address 


X 212, Traffic World, Chicago 





POSITION WANTED 


Young man, combination rate clerk and sten- 
ographer, eight years’ experience railroad traf- 
fic department, at present employed with 
Transportation Bureau, desires change of 
location. Prefers position with live Trans- 
portation Bureau, or Commerce Commission. 


K. S.18, THE TRAFFIC WORLD, 
Chicago 


matters to your desk. 


were in your own Office. 





603-4-5 WESTORY BLDG., WASHINGTON, D.'C. 
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Washington Brought to Your Door 


That’s what our special service means to you. 
It means that we bring the vast official data on traffic 





YOU NEED IT 


Railroad Traffic and Rates 


By EMORY R. JOHNSON and GROVER C. HUEBNER 
(UNIVERSITY OF PENNSYLVANIA) 
An unbiased text-book for the student of trans 
portation, both in and outside of the railroad 
service. Explains in detail the development of 
the rate-making in different sections of the coun- 
try, the organization of the traffic departments 
of typical lines, the division of labor, the han- 
dling of Red Ball freight; how freight and pas- 
senger records are kept. Freight, passenger, mail, 
express and Pullman traffic exhaustively treated. 

This work is the result of long study by its 
authors. In addition, it has had the benefit of 
the criticism and suggestion of prominent rail- 
road men who are specialists in their particular 
fields. 

Two volumes, over 900 pages, illustrated with 
over 150 charts, maps and reproductions of forms 
actually used on American railroads today. 
Thoroughly up-to-date. 





Price $5.00 Net; Postage 42c Extra 


THE TRAFFIC SERVICE BUREAU 


Old No.12—- 3060. MARKET ST., CHICAGO, ILL. 


The files of the Interstate Commerce Commission, 
the only complete record of interstate freight rates 
in the world, are made as accessible to you as if they 


Our trained investigators, men thoroughly schooled in rate 
questions, are at your command at any time you want prompt, 
accurate information upon traffic matters. 


Your wants are our only limitations. 


The cost of this serviceP Small. You pay only for the time 
actually spent by our men in your service. 


The Traffic Service Bureau 


30 $. MARKET STREET, CHICAGO ILL. 
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We Want You To Know 


THAT 
Membership In The Traffic Service Bureau 
WILL BE OF VALUE TO 


YOU 


LET US TELL YOU HOW 
THE TRAFFIC SERVICE BUREAU 


OLD NUMBER, 126 MARKET STREET 


NEW NUMBER, 30 SOUTH MARKET STREET CH ICAGO, ILL. 








































Railroad Waybilling on the Underwood Typewriter 
produces clean, clear-cut, carbon tissue copies. 






A comparison with the old method using copy presses, baths, wet cloths—with blurred copy tissues, 
unnecessary delays, etc.—shows that a gain of more than 40% in efficiency is secured by using the 


Underwood Standard Typewriter 


“THE MACHINE YOU WILL EVENTUALLY BUY” 


Every employe, compelled to handle the tissue records at some time or other, does so with celerity 
and despatch. 


Freight bill, freight receipt and freight notice can be made at one writing. 
Descriptive literature upon request 
UNDERWOOD TYPEWRITER COMPANY 
INCORPORATED 
NEW YORK AND EVERYWHERE 












April 22, 1 


“Nors) 
of 


Con 


All 


and 
























April 22, 1911 THE TRAFFIC WORLD AND TRAFFIC BULLETIN 








“Nor shall any carrier charge or demand or collect or receive a greater or less or different compensation for * transportation 
of * * property, or for any service in connection therewith, between points named in * tariffs than the rates. * and 
charges whieh are specified and'in effect at the time.”*—Section 6. Interstate Commerce Act, June 29 1906. 


‘*Consignors and consigneées should co-operate with agents of} carriers in avoiding misunderstandings and errors in routing 
and must exvect to bear some responsibility\in ‘connection therewith.” — intestate Comenerce Commission Ruline. November 15. 


EVERYDAY FREIGHT RULES 
TARIFF MANUAL 


Applicable to 


Interstate Traffic 


Contains principles outlined by the Interstate Commerce Commission in its Tariff Circulars and 
Conference Rulings, recognized and applied by the carriers of the United States, pertaining to 


Everyday Freight Traffic 


Also 


Rules for arrangement of tariffs'and supplements as prescribed by the I. C. C. 
Rules for proper application of tariffs covering rates, rules and routing. 
Forms of representative tariffs, with examples of their use. 

Definitions of technical terms and phrases. 





All of the information is shown in a manner easy of reference, under general headings covering each 
subject treated, with appropriate subheadings, and it is completely and thoroughly indexed. 


Already endorsed and adopted by a large number of leading railroads'for distribution to agents 
and ‘to*representatives of freight, accounting and claim departments. 


Also endorsed by prominent industrial traffic managers and shippers. 


Commended by the American Association of Freight Agents at annual meeting in April, 
1g10, the report of the committee appointed to examine the book stating, “J¢ is our opinion that 
the information contained in the book should be in the hands of every agent and clerk 
charged with the responsibility of handling freight traffic.’ 


This publication was compiled, after fifteen years’ traffic experience, for everyday use by the 
railroad agent and-the shipper: 


—_ freight representative, agent, Every shipper, industrial traffic 
ill clerk and claim clerk should manager and shipping clerk 
secure a copy. should possess a copy. 


To take care of changes brought about by the new Interstate Commerce Act and future rulings 
of the Interstate Commerce Commission, supplements will be issued as often as may be necessary to 
contain changes or additions resulting therefrom. 


PRICE, Postpaid Compiled and issued by 
a Charles E. Bell, 


including all supplements for one year from 


date of issue. 313 Equitable Building . ATLANTA, GA. 


REMIT WITH ORDER (Chief Clerk, General Freight Department, Southern Railway) 
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iS deecharitaeee cas Custom House 


CATHCART TRANSFER MINN. TRANS. & STOR- 


& STORAGE CO. AGE CO. 
122 S. sth St. 





Directory of Transfer Agents, Freight Forwarders, 


Brokers, etc. 


THE COLORADO 
TRANSFER & STORAGE 
co. 

PUEBLO, COLO. 

















ATLANTA, GA. MINNEAPOLIS, MINN. 
BALTIMORE TRANS- | WARWICK - THOMSON 
FER CO. | co. 
| Light & Lombard Sts. | 654-660 West g4th &t. 
BALTIMORE, MD. 

a THE BENEDICT WARE- § | SOUTHWEST TRANS. 

s HOUSE & TRANS. CO. FER & STORAGE CO. 
15th and Welton Sts. OKLAHOMA CITY, 


DENVER, 





UNION TRANSFER & ) | PHILADELPHIA WARE- 
a STORAGE CO. | HOUSE CO. 


_ INDIANAPOLIS, _ IND. _ PHILADELPHIA, PA. 






PROVIDENCE WARE- 
F. A. WALSH & CO. | HOUSE CO. 


| PROVIDENCE, RL 
ALERTS LIN ALLO. 


“f MILWAUKEE, wIs. 





cartage and 
Special attention to carload distribu 


BINGHAMTON, N. Y. DETROIT, MICH. 

._| BB FERGUSON CO., LTD., foot of 
q PANY. 8 forage, ranster and. fer Fourth Bt. Authorised cartage agents 
; warding. The Company. or oe CHI lly TRAL 

q CO. General yoo = 





Sith sininiinin eniiiak ian. 6th and 


Congress Sts. Authorized 
yateonerng a Pacific ae hy d t the Anchor 
railways and for the 
- 350-356 Sen Newey A > ee Line steamers. Speeial attention given 
| facilities’ for storing, handling, trans- to distribution of carload freight for 
ik ferring and forwarding goods. Tele- two er more les. M de- 
" phone No. 683. livered as 





ELMIRA, N. Y. 
CHICAGO, ILL. ELMIRA STORAGE & SUPPLY CO. 





JUDSON FREIGHT FORWARDING General st transferring and for- 
: CO., INC., 443 Marquette Bidg. Car- warding. Warcheunes accessible to all 
: lead distribu to all railroads at railroads. Prompt service. 
: Se oe teams; lL. C. L. ship- 
Ae ae gl 
dused rates to all 
and Pacific LOS ANGELES, CAL. 
w oO a . Oe —- TRANSFER CO. bf 
ZER CO, 6 and Rober Sts. Bet —— congeaee and freight 
ca ton ~~ r v ablished 1896. 
lake and rail, L. C. L., at 
LOVISVILLE, KY. 
G. W. SHELDON & CO., Monadnock WAREHOUSE 
Bloek. Import and export freight con- COMPANY, INC. Import 7 
tracters, warehousemen and insurance er and re- 
agents; eustom house brokers and shipping agents, custom a 


BOWMAN TRANSFER §&. 
& W. CO. 
708 E. Main St. 


| 
| RICHMOND, VA. 





| SEATTLE TRANSFER 
co. 


SEATTLE, WASH. 





GEORGIA LIGHTERAGE 


& TRANSFER CO. 
SAVANNAH, GA. 





THE TOLEDO “WARE- 
HOUSE CO. 
1309-19 Lagrange Street. 
TOLEDO, OHIO 





ST. LOUIS, MO. 


ASHLEY WAREHOUSE CO. Bonded 
and general s 2. e facill- 
ties. Cars mp handled. Custom 
house entries attended to. Insurance 
ise. Track 


BONDED EXPRESS & TRANSFER 
CO. Distributers of bulk shipments, 
oo or less. Consignments s0- 


SALT LAKE CITY, UTAH. 


A. STIEFEL ONEER TRANSFER, 
615 Tribune eae General transfer 
and distributing mts. Carload dis- 
tribution our . Reliable and 
prompt. Bstablished 1872. 





SCRANTON, PA. 
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cnbush Co., proprietors. 
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TO MANUFACTURERS: 


To reach the western trade promptly and economically many of your compet- 


will be worth. your while to communicate with us. 


THE TRAFFIC WORLD AND TRAFFIC BULLETIN 


Perhaps you are planning to do the same. 


interest to present to you. 


itors in the central and Eastern States have found it greatly to their advan- 


tage to establish distributing warehouses or branch factories at the Missouri 


If you are thinking of 


locating a distributing warehouse or a branch factory in the middle west it 


We have,’something of real 


Business Men’s League of St. Joseph, Mo. 


AY 


Commissioner. 


In many important lines St. Joseph is the Leading Merchandise 





Distributing Center west of the Mississippi River. 
the year 1910 western retail dealers tothe number of 5,000 
made personal visits to this market to purchase goods. 


LEADING COMMERCIAL AND TRAFFIC ORGANIZATIONS 


The National industrial Traffic League. 
Object—The object of this league is 
to interchange ideas concerning traffic 
matters, to co-operate with the Inter- 
state Commerce Commission, state rail- 
road commissions and transportation 
companies in promoting and securing 
better understanding by the public and 
the state and national governments of 
the needs of the traffic world; to secure 
proper legislation where deemed neces- 
sary, and the modification of present 
laws where considered harmful to the 
free interchange of commerce; with the 
view to advance fair dealing and to 
promote, conserve and protect the com- 
mercial and transportation interests. 
Membership—Those eligible as members 
are traffic directors, managers, com- 
missioners or other officials in charge 
of traffic of industrial or commercial 
organizations and traffic officers of rep- 
resentative shipping concerns in the 
United States. 


Officers 
J. C. Lincoln, President, 
Comm’r Merchants’ Exchange Traffic 
Bureau, St. Louis, Mo. 
W. M. Hopkins, Vice-President, 
Mgr. Transp. Dept. Board of Trade, 
Chicago, Il, 
W. D. Hurlbut. _— Secretary-Treasurer, 
'. M., Wisconsin Pulp & Paper Co., 
389 Jackson Blvd., Chicago, Ill. 


ILLINOIS. 


Lake County Manufacturers’ Association. 
E. P. Sedgwick, Pres., Waukegan. 

National Implement and Vehicle Associa- 
tion. W. J. Evans, Freight Traf. Megr., 
American Trust Bidg., Chicago, Ill. 


Sterling 
Manufacturers’ and Shippers’ 
Association, 
In charge of traffic at industries at 
Sterling and Rock Falls, Ill. 


aS ae ere President 
W. He. PRG... cc cecccses Vice-President 
= Ae. Sere Secretary-Treasurer 
, ee FO Traffic Manager 


MINNESOTA. 


Northeren Pine Manufacturers’ Associa- 
tion. H. 8S. Childs, Secy., Minneapolis. 


MISSOURI. 


Business Men’s League. P. W. Coyle, 
Comm’r, 614 Bank of Commerce Blidg., 
St. Louis. 

Commercial Club. 
St. Joseph. 


Kansas City Transportation Bureau of 
the Commercial Club. H. G. Wilson, 
Trans. Comm’r, 105-6-7 Board of Trade 
Blidg., Kansas City. 


H. G. Krake, Comm’r, 





NEW YORK. 


Albany Chamber of Commerce. Wm. B. 
Jones, Secy., 96 State St., Albany, 


During 


TRAFFIC CLUBS 


National League of Traffic Clubs. Z. V. 
Hartman, Prés.; Carl K. Landes, Secy. 
The Chicago Transportation Association. 
J. A. Angell, Pres.; L. H. Mann, Seey. 
The Traffic Club of New York. F. E. Her- 

riman, Pres.; C, A, Swope, Secy. 

The Traffic Club of Chicago. Frank P. 
Eyman, Pres.; Guy S. McCabe, Secy. 
The Traffic Club of Philadelphia, F. A. 
Bedford, Pres.; C. W. Summerfield, Secy. 
The Traffic Club of St. Louis. C. R. Gray, 

Pres.; A. F. Versen, Secy.-Treas. 

The Traffic Club of Pittsburg. O. M. Ells- 
worth, Pres.; T. J. Walters, Secy, 

The Transportation Club of Indianapolis. 
John L. Ketcham, Pres.; L. E. Stone, 
Secy. 

The Traffic Club of New England, Boston. 
T. E. Byrnes, Pres.: Wm. C. Brown, 
Secy. 

The Transportation Club of Cincinnati, 
O. G. Fetter, Pres.; C. C. Spalding, Secy. 

The Transportation Club of Louisville. 
L. J. Irwin, Pres.; Fred H. Behring, 
Secy. 

The Transportation Club of Toledo. Thos. 
Conlon, Pres.; L. G. Macomber, Secy. 


The Traffic Club of St. Paul. J. R. Jones, 
Pres.; A. L. Bowker, Secy. 
The Traffic Club of Newark. Chas. Mil- 


bauer, Pres.; E. G. Weil, Secy. 

The Traffic Club of Seattle. F. W. Parker, 
Pres.; F. R. Hanlon, Secy. 

The Transportation Club of Detroit, Mich. 
) oa G. Norvell, Pres.; W. R. Hurley, 

ecy. 

The Rallroad Club of Kansas City, Mo. 
James L. Marens, Pres.; Claude Man- 
love, Secy. 

The Transportation and Traffic Club, 
Birmingham, Ala. L. Sevier, Pres.; 
O. F. Redd, Secy, 


Manet : ED me 
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INOW READY 


Conference Rulings Bulletin 
NUMBER 5 


Expected Any Day 
Photographic Reproductions, Printed on Good 
Paper—Regular Tariff Size 
CANCEL ALL PREVIOUS ISSUES 

; MANY IMPORTANT CHANGES 
YOU MUST HAVE THESE ISSUES 


TO BE UP TO, DATE 


18-A B-5 
SINGLE COPIES . . . 365c SINGLE COPIES . . . 35c 
10to25 8 . . . . 30¢ BACH | 10 to 25 . . . 30¢ EACH 
25 to 100 : is com ¢ lla 
eat _——s ee) |) 
eee en ee ge ee ee ee 


Orders for 10 copies or less, by mail, postage paid. Larger orders 
by mail, express or freight, at consignee’s option and expense. 


THE TRAFFIC SERVICE BUREAU 


30 South Market St. (Old Number 126 Market St.) Chicago 


ORDER NOW 
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